
 

 

 
The Equal Rights Amendment and the Equality Act: 

Talking Points 
 

● The Equal Rights Amendment, first proposed nearly 100 years ago, is still needed 

today. 

○ The ERA is a constitutional amendment that would protect against discrimination on 

the basis of sex—including on the basis of sexual orientation, gender identity, and 

gender expression. 

○ The ERA would also usher in advancements in sex equality in all three branches of 

government, empower advocates, and encourage recognition of related forms of 

discrimination such as pregnancy discrimination.  

○ By including the ERA in our Constitution, the United States would catch up with the 

more than 100 other countries with constitutional protections against sex-based 

discrimination. 

 

● The Equality Act would amend existing federal civil rights laws by applying an 

inclusive definition of sex that encompasses sexual orientation as well as gender 

identity and expression. 

○ In Bostock v. Clayton County in 2020, the Supreme Court held that Title VII of the 

1964 Civil Rights Act, which (among other things) prohibits employment 

discrimination based on “sex,” extends to discrimination against employees based on 

their sexual orientation and gender identity and expression. 

○ The Equality Act would extend this protection to LGBTQ+ individuals in education, 

housing, credit opportunities, juries, federally funded programs, and more.  

○ The Equality Act would also expand existing sex discrimination protections; for 

example, it would prohibit gender-based differential pricing in commerce, sex 

discrimination in federal programs, and sexual harassment in places such as bars, 

restaurants, and hotels.  

 

● The same exclusionary rhetoric employed by anti-ERA advocates in the 1970s is 

currently being recycled in opposition to the Equality Act.  

○ Anti-ERA advocates including Phyllis Schlafly argued that ratification of the 

amendment would disadvantage “real” women, who work as caretakers in the home. 

The anti-ERA movement succeeded in stalling the ERA through this kind of 

messaging as well as claims that the ERA would legalize gay marriage, outlaw 

gendered bathrooms, force women to join the military, and more. 

○ Today’s transgender-exclusionary radical feminists (TERFs) similarly criticize the 

Equality Act’s expansive definition of sex discrimination as something that would 

weaken equality protections for “real” women. 
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● The ERA and the Equality Act fill related yet distinct gaps in our legal system and 

would interact as mutually reinforcing pillars of equality. 

○ While the Equality Act would initiate immediate changes to legal equality by 

modernizing existing civil rights laws, the ERA would insulate sex equality 

protections from the whims of Congress and form a solid foundation for the 

Equality Act and further legislation. 

○ Advancing the Equality Act alongside the ratification of the ERA will cement the 

inclusion of all gender identities and sexual orientations in the broader gender 

equality movement.  

 


