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POWER WITH:
PRACTICE MODELS FOR SOCIAL JUSTICE LAWYERING

MICHAEL GRINTHAL*

Public interest lawyers seeking justice for marginalized groups cannot succeed
by working alone. Meaningful social change occurs when marginalized and
dispersed peoples unite and organize to take power into their own hands. Such
groups benefit greatly by forming relationships with lawyers and including
them in their organizing processes. However, existing attorney-client models
are inadequate to structure such relationships between lawyers and people in
the process of organizing. Traditional paradigms of group representation are
designed either for fully-formed, established, and hierarchized groups (e.g.,
corporate representation) or for constituencies who remain atomized and
relatively passive throughout representation (e.g., impact litigation and class
actions). The inadequacy of existing models hinders public interest lawyers'
imaginations and makes it difficult for them to structure efficacious,
accountable relationships with the groups with whom they work. This paper
addresses that inadequacy by defining and illustrating five concrete models of
practice for lawyers representing groups in the process of organizingfor power
and social change.
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INTRODUCTION

"[B]ewildered by the shipwreck of the singular, we have chosen the meaning of
being numerous. ,,I

For as long as lawyers have thought to work for social justice, they have aligned
themselves with groups such as political parties, civic organizations, charities, government
agencies, and churches. After lessons from decades of social struggles, lawyers are turning their
attention to the process of organizing itself-by which new and countervailing power groups are
built amongst people with little or no power-and are finding roles for themselves as lawyers
supporting, protecting, extending, and even initiating the organizing process. Today, "law and
organizing" is a robust topic among practitioners and scholars alike, but traditional paradigms of
"lawyer, .... client," "claim," and even "victory" are inadequate to structure the dynamic
relationships necessary to be a lawyer with a group of people in the process of organizing.
Traditional paradigms of lawyering with and for groups assume that either the client group is fully
organized, incorporated, and hierarchized, as in corporate representation, or completely dispersed
and passive, as in class actions or impact litigation. Groups in the midst of social struggle are
neither of these two extremes. Rather, through the process of organizing and struggle, they are
moving themselves from the latter toward the former. Accordingly, lawyers who support them in
their struggles must develop new models of representation appropriate to this difficult dynamic.

The purpose of this paper is to provide concrete models of practice for lawyers who work
with marginalized groups in the process of organizing for power. As Corey Shdaimah writes,
"[w]hile every mobilization effort is unique, each story can offer a valuable strand to the ongoing
discussion.",2  This paper cannot, and does not try to, set forth a universal theory of law and
organizing. Instead, this paper proposes a vocabulary to describe the range of innovative and
ever-mutating practices of my colleagues around the world. Those practices have been the
subject of increasing scholarly attention recently; the "strands" have, hearteningly, grown

* J.D. 2006, Harvard Law School; M.P.A. 2006, Harvard John F. Kennedy School of Government. Senior Staff Attorney,

South Brooklyn Legal Services. I wish to acknowledge the generous support, inspiration, and editing of Professors

Marshall Ganz, Lani Guinier, Angela Littwin, and Gerald Torres, and especially Jocelyn Simonson. I also thank the Board

of Editors of the University of Pennsylvania Journal of Law and Social Change for their work in preparing this article for
publication and for the opportunity to share it with their readers.

GEORGE OPPEN, Of Being Numerous, in NEW COLLECTED POEMS 162, 166 (Michael Davidson ed., 2002).
2 Corey S. Shdaimah, Lawyers and the Power of Community: The Story of South Ardmore, 42 1. MARSHALL

L. REV. 595, 607 (2009).
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numerous. 3  At the same time, the practice and theory of law and organizing has become the
subject of a growing number of law school courses and academic events.4 The discussion of law
and organizing is reaching a critical moment, both in practice and in the academy. I hope that this

3 Recent books and articles analyze specific law and organizing practices. See generally Jennifer Gordon,

SUBURBAN SWEATSHOPS: THE FIGHT FOR IMMIGRANT RIGHTS (2005); Sebastian Amar & Guy Johnson, Here Comes the
Neighborhood Attorneys, Organizers, and Immigrants Advancing a Collaborative Vision of Justice, 13 N.Y. CITY L. REV.

173 (2009); Monika Batra, Organizing in the South Asian Domestic Worker Community: Pushing the Boundaries of the
Law and Organizing Project, in THE NEW URBAN IMMIGRANT WORKFORCE 119 (Saramathi Jayaraman & Immanuel
Ness, eds., 2005); Chesa Boudin & Rebecca Scholtz, Strategic Options for Development of a Worker Center, 13 HARV.

LATINO L. REV. 91 (2010); Raymond H. Brescia, Line in the Sand Progressive Lawyering, "Master Communities, "'and a
Battle for Affordable Housing in New York City, 73 ALB. L. REV. 715 (2010); Allison Harper, Building on Traditional
Lawyering by Organizing Parent Power: An Emerging Dimension of Early Childhood Advocacy, 14 GEO. J. ON POVERTY

L. & POL'Y 339 (2007); Nicholas Hartigan, No One Leaves: Community Mobilization as a Response to the Foreclosure
Crisis in Massachusetts, 45 HARV. C.R.-C.L. L. REV. 181 (2010); E. Tammy Kim, Lawyers as Resource Allies in
Workers' Struggles for Social Change, 13 N.Y. CITY L. REV. 213 (2009); Zenobia Lai, Andrew Leong, & Chi Chi Wu,

The Lessons of the Parcel C Struggle: Reflections on Community Lawyering, 6 ASIAN PAC. AM. L.J. 1 (2000); Orly Lobel,
The Paradox of Extralegal Activism: Critical Legal Consciousness and Transformative Politics, 120 HARV. L. REV. 937

(2007); Nadia Marin-Molina & Jamie Vargas, The Role of Legal Services in Workers" Organizing, 13 N.Y. CITY L. REV.

195 (2009); Victor Narro, Finding the Synergy Between Law and Organizing: Experience from the Streets of Los Angeles,
35 FORDHAM URB. L.J. 339 (2008); David R. Rice, The Bus Rider's Union: The Success of the Law and Organizing Model
in the Context of an Environmental Justice Struggle, 26 ENVIRONS: ENVTL. L. & POL'Y J. 187 (2002-03); Shdaimah,

supra note 2; Paul R. Tremblay, Counseling Community Groups, 17 CLINICAL L. REV. 389 (2010); John N. Tye &
Morgan W. Williams, Networks and Norms: Social Justice Lawyering and Social Capital in Post-Katrina New Orleans,
44 HARV. C.R.-C.L. L. REV. 255 (2009). Some law journals have dedicated issues or symposia to law and organizing.
See e.g. Public Interest Practice Section, 13 N.Y. CITY L. REV. 171-232 (2009); Symposium, Organizing and Law in the

Obama Era: Commemorating the JOOh Anniversary of Saul Alinsky's Birth, 42 J. MARSHALL L. REV. 595-836 (2009);
Symposium, Race, Economic Justice, and Community Lawyering in the New Century, 95 CALIF. L. REV. 1821-2146
(2007). See also Loretta Price & Melinda Davis, Seeds of Change: A Bibliographic Introduction to Law and Organizing,

26 N.Y.U. REV. L. & SOC. CHANGE 615 (2000-01) (providing an excellent bibliography of writing on law and organizing
published before 2000).

4 Courses on law and organizing have recently been taught at numerous prominent law schools. See, e.g.,

Community Economic Development, FORDHAM LAW SCHOOL, http://law.fordham.edu/clinical-legal-cducation/5420.htm
(last visited Sept. 26, 2011) (describing a clinic focused on social justice and sustaining effective organizations);

Immigrant Rights Clinic, N.Y.U. LAW SCHOOL, http://www.law.nyu.cdu/academics/clinics/Ycar/immigrantrights/index.
htm (last visited Sept. 26, 201 l) (describing clinic in which students represent immigrants and community organizations);
Immigrant Tenant Advocacy Clinic, ST. JOHNS UNIVERSITY SCHOOL OF LAW, http://www.stjohns.cdu/academics/graduate
/law/academics/clinics/immigrant tenant advocacyclinic.stj (last visited Sept. 26, 2011) (describing clinic in which

students engage in community organization and represent tenants); Law and Organizing, C.U.N.Y. LAW SCHOOL,
http://www.law.cuny.cdu/clinics/practices/LawandOrganizing.html (last visited Sept. 26, 2011) (describing alternate

forms of advocacy, including organization of community-based groups, taught by clinic faculty); Law, Social Movements
and Social Change, HARVARD LAW SCHOOL, http://comm-org.wisc.edu/syllabi/ganz/LawandSocialMovcments
syllabus.htm (last visited Sept. 26, 2011) (providing syllabus for class on law and social change); Lawyeringfor Social

Change: Group Advocacy and Systemic Reform Clinic, HASTINGS COLLEGE OF LAW, http:/w3.uchastings.edu
/piomclliOl/Group-Syllabus.htm (last visited Jul. 12, 2007) (providing syllabus for class on lawycring as a social activity

working with community groups to bring about change); and Yale Law School (syllabus unavailable).

The Association of American Law Schools also featured a panel discussion on law and organizing in legal education at its

2004 Annual Conference on Clinical Legal Education. Program of Annual Conference on Clinical Legal Education, Law

and Clinics and Law and Organizing, ASS'N OF AM. LAW SCH., http://www.aals.org/clinical2004/program.html. See also
Sameer M. Ashar, Law Clinics and Collective Mobilization, 14 CLINICAL L. REV. 355 (2008) (offering a typology of
clinical approaches and describing an emergent clinical model for public interest law).
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paper helps gather the many strands and makes them available to both seasoned practitioners
reflecting on their rich field, and to students trying to find their way into a difficult but
increasingly central practice.

Discussions with law students about law and organizing, particularly in the context of a
course on law and social movements that I was privileged to help teach several years ago with
Lani Guinier, Marshall Ganz, and Gerald Torres, formed the original impetus for this paper.5 1

found students had little difficulty embracing the theories of community lawyering, but they often
struggled to imagine just what a lawyer who works with an organizing effort actually does. The
students' struggle was a microcosm of the challenge of finding a common vocabulary to describe
law and organizing at all levels. At a Harvard symposium dedicated to the practice of law for
social change in 2007, seasoned practitioners, activists, and scholars struggled to find common
language with which to discuss their experiences. In my own practice as a legal services attorney,
my colleagues and I have difficulty articulating the roles we play in neighborhood organizing
efforts and imagining the roles we might play but have not yet undertaken. In a discussion group
for attorneys to discuss work with community organizations, the agenda includes legal tactics,
recent decisions, and campaign news, but we are not talking about the roles we as lawyers are
playing in the organizing process-how we are affecting the development of local leadership and
power, for good or for ill. Housing lawyers, labor lawyers, civil rights lawyers, for-profit
plaintiff-side lawyers-we are all speaking different languages. Though law and organizing as a
practice and a field of research has developed rich accounts of experiences and analysis, we lack a
common vocabulary through which we can compare and relate our diverse experiences, and by
which we can describe the field as a whole to potential funders, judges, institutional partners,
students, and the media. This paper attempts to address that struggle by laying the foundation for
a concrete vocabulary of law and organizing, setting out five models of legal practice with and in
support of community organizing.

This paper also arises from the ten years I have worked as a community organizer and
legal services lawyer, and my struggle, shared with many colleagues, to put lawyering at the
service of community organizing. These experiences, both rewarding and profoundly unsettling,
have left me with the conviction that, in order to be truly effective and sustainable, social justice
lawyering must do more than win individual victories. Social justice lawyering must support the
development of new leadership and organized power amongst the marginalized, so that the
formerly powerless develop the ability to advocate for, claim, and achieve their own victories.

This paper is organized in three parts. Part I introduces the necessity of developing
practice models for lawyers to work with groups in the process of organizing. It discusses
prevailing models of legal representation of groups and limitations of traditional paradigms (such
as corporate representation, which is designed to work with groups that are fully-formed,
incorporated, and hierarchized, unlike most marginalized people), and impact litigation and class
action, which are designed to work with dispersed and passive constituencies, but do nothing to
address that dispersion and powerlessness. In response to the limitations of these traditional
paradigms, I next introduce the law and organizing paradigm, in which lawyers work with groups
of people who are to some extent marginalized but are in the process of organizing to overcome
their marginalization and powerlessness. I argue that this process is the basis for meaningful
social change, and that lawyers have valuable resources to contribute to it, if they can figure out
how to do so.

Part I addresses the central question of this paper: how, concretely, can and do lawyers

5 See Law, Social Movements and Social Change, supra note 4.
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work with groups in the process of organizing? Part II answers this question by presenting five
models for such relationships: (1) the transactional "Corporate" Model; (2) the "Legal Services as
M*A*S*H Unit" Model, in which lawyers provide direct legal services to individual participants
in organizing efforts, protecting participants from backlash and retaliation and freeing leaders'
energies for leadership; (3) the "Political Enabler" Model, in which lawyers provide litigation,
research, and drafting in direct support of the organizing process itself, securing and enhancing
the group's right to organize, and helping identify strategies and access points to the political
process; (4) the "Organizing on the Scaffolding of Litigation" Model, in which large-scale
litigation provides opportunities and structure for nascent organizing initiatives, as well as
opportunities for individuals to testify, negotiate, and plan; and (5) the "Lawyer as Organizer"
Model, in which the lawyer activates his or her own network of client relationships and attempts
to transform them into the basis for an organization. The five models are listed and briefly
summarized in chart form in Appendix A. Each of the five models in Part II is illustrated using
examples from my own practice, from experiences shared by my colleagues and predecessors,
and from rich written histories of social struggles such as the Civil Rights Movement and the
Farm Worker Movement. I move between these examples within each model. I also consider the
needs, resources, benefits, and risks associated with each of the five models.

Part III analyzes lawyers' choices among these models, both as a response to external
conditions and as a framework for transcending those conditions. In this section I again provide
narratives from my own and others' experiences to ground my analysis and to illustrate my
conceptual framework for organizing our raw experiences.

1. PARADIGMS OF LAWYERING WITH AND FOR GROUPS

Why struggle for a different vocabulary to articulate lawyers' work with groups in the
process of organizing? Why not simply use the well-developed rules and terminology of
corporate representation, class action, or impact litigation? This Part answers these questions and
sets the stage for the practice models that will be illustrated in Part I1. I first discuss the
importance of public interest lawyers working with groups of marginalized people, rather than
with individual clients in isolation. I review the history of lawyers' work with groups: how the
traditional paradigms developed to facilitate that work fail when applied to marginalized groups
that are not fully "incorporated" and thus may be less able to relate easily to lawyers. I then
introduce and define "organizing" as an alternative better suited to social change work. This Part
argues for the importance of law and organizing as a practice for exercising and building power.
It is my hope that Part l's exploration of these predicate questions will be thought provoking for
all readers.

A. Traditional Models of Lawyering with Groups

1. Corporate Lawyering

Far from being a specialized practice, the legal representation of groups is the
overwhelming norm in the legal profession today. Established institutions, both public and
private, employ lawyers extensively to consolidate their power and advance their agendas. This is
not a recent phenomenon. Lawyers have been representing groups at least since Paul Cravath,
who developed the modem law firm with its business model and corporate practice over the first
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decades of the twentieth century. 6 A century ago, the rise of the corporation as client presented
novel problems. How would lawyers represent large collections of heterogeneous interests? How
would they be held accountable to their incorporated clients? Would a lawyer answering to many
masters in fact answer to none? For decades, lawyers worked to develop conceptual frameworks
for this new practice, to formulate rules grounded in those frameworks, and, most importantly, to
institutionalize those rules. On the public side, courts responded to lawyers and legal scholars
who argued for a modem corporate jurisprudence developed from simple agency law. The
analogization of the corporation to the individual, in addition to granting corporations the rights
and protections of citizens, simplified the lawyer-corporation relationship and provided
enforceable means of holding lawyers accountable to corporate clients.7

By the middle of the twentieth century, lawyers for corporate constituencies had well-
defined roles, clear chains of command, and steady work.8 Though many cursed (and continue to
curse) an ever-enlarging workload and the rise of intricately measured billable time, it is precisely
that reliable flow of neatly bounded client need that guarantees them a role, therefore ensuring
their survival and measuring their identity. Lawyers respond to both the money and the
existential shelter that are Paul Cravath's legacy: many prominent and powerful efforts of the
legal profession are dedicated to representing the financial interests of incorporated bodies. A
1982 study of lawyers in Chicago found that the deepest fissure in the profession, the variable
more likely even than race to predict lawyers' relationships, home neighborhood, and social
milieu, was whether the lawyer predominantly worked with individual clients or with corporate
clients.9 Sixty-nine percent of 2003 law graduates nationwide who did not go straight into
judicial clerkships went to work for law firms or private businesses.' 0 Another 12.7% entered
government jobs, for a total of 82% working for the most well-organized constituencies in
American society. 1

In short, lawyering with and for groups is nothing new. Many, if not most, lawyers in
the United States today work with incorporated groups. Likewise, lawyers seeking to develop
countervailing forces to well-organized establishment institutions also must work with groups.
However, the constituencies with whom they must work are often marginalized in the state and
private corporate structures for which there are clear, well-defined models of the lawyer-client
relationship. Concrete models are needed for structuring relationships between lawyers and
unorganized or partially organized constituencies. Many lawyers, organizers, and community
leaders have already realized this, and their struggles to innovate, as well as their successes and
failures, guide the models developed in this paper.

6 See ROBERT T. SWAINE, 2 THE CRAVATH FIRM AND ITS PREDECESSORS, 1819-1948: THE CRAVATH FIRM

SINCE 1906, at 10 (1948) (describing the Cravath firm practice as a civil business practice that served corporate and

banking clients).
7 See, e.g., Ronald Chen & Jon Hanson, The Illusion of Law: The Legitimating Schemas of Modern Policy

and Corporate Law, 103 MICH. L. REV. 1, 141-45 (2004) (discussing the treatment of the corporation as an individual).
8 David B. Wilkins, Team of Rivals? Toward a New Model of the Corporate Attorney-Client Relationship,

78 FORDHAM L. REV. 2067, 2077-78 (2010).

9 JOHN P. HEINZ & EDWARD 0. LAUMANN, The Hemispheres of the Legal Profession: Summary and
Speculation, in CHICAGO LAWYERS: THE SOCIAL STRUCTURE OF THE BAR 127, 127-28 (Northwestern Univ. Press rev. ed.

1994).
10 AM. BAR ASS'N & LAW SCH. ADMISSION COUNCIL, OFFICIAL GUIDE TO ABA-APPROVED LAW SCHOOLS

44 (Wendy Margolis et al. eds., 2006 ed. 2005).

I d.[-1
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Social justice lawyers and organizers can and have adapted some lessons from corporate
lawyering. For example, the "Corporate Model" in Part I mimics the basic structures of the in-
house counsel to a for-profit corporation. Indeed, corporations were themselves once a novel and
insurgent form of organization, and lawyers seeking to develop countervailing power structures
today can learn from their success. In reality, though, the possibilities for mimicry are limited:
the corporate form may once have been new, but the constituencies that adopted it in the late
nineteenth and early twentieth centuries were well-resourced and well-organized, even when their
hierarchies were cruder than they are today.' 2 Their struggle to institute better legal treatment for
their pre-existing enterprises is quite different from the struggle of marginalized groups that have
never been legally recognized and may not have any organizational structure. The corporate
lawyer is trained to work only with well-organized constituencies. In fact, the shapers of
corporate practice also developed the rules of the legal profession so as to emphasize clarity of
role and chains of command, viewing as unethical the messy relationships that are necessary
when working with inchoate groups.13  Whether the pioneers of corporate lawyering were
motivated by concern for accountability and authenticity of representation, or by a desire to
render disfavored or opposing groups "unrepresentable", has been the subject of analysis
elsewhere. 14 Regardless of the purpose for which lawyers shaped corporate representation, the
result has been that marginalized constituencies are excluded from Paul Cravath's model of
corporate representation. As a result, early public interest lawyers developed their own strategies
to make their work relevant to large, marginalized groups: impact litigation and class actions.

2. Impact Litigation and Class Action

Lawyers seeking to advocate on behalf of unorganized constituencies have long turned to
the well-developed strategies of impact litigation and class action lawsuits. However, both of
these strategies are problematic in their concentration of power in the hands of lawyers. As a
result, they have been criticized both for failing to hold those lawyers accountable to the
concerned constituencies, and for leaving those constituencies as marginalized as they were prior
to the litigation, though perhaps materially better off.

Impact litigation and class action, as strategies of representing unorganized
constituencies in single litigations, developed during the early twentieth century, at roughly the
same time as the structures of corporate law. But where the institutions, practices, and regulation
of corporate representation were designed in large part by the leaders of corporations themselves,
the development of impact and class litigation was often guided by lawyers, judges, and
legislators with little involvement by members of the constituencies they sought to represent.
Corporate representation was originally an alteration of the traditional lawyer's practice of
individual representation-the simplification of corporate legal standards into a "shareholder

12 See MARTINiJ. SKLAR, THE CORPORATE RECONSTRUCTION OF AMERICAN CAPITALISM, 1890-1916: THE

MARKET, THE LAW, AND POLITICS 24-26 (1988); see also DANIEL R. ERNST, LAWYERS AGAINST LABOR: FROM

INDIVIDUAL RIGHTS TO CORPORATE LIBERALISM 149 (1995) (describing the incorporation of trade unions as a means of
increasing power in a plural society).

13 See generally Kenneth De Ville, New York City Attorneys and Ambulance Chasing in the 1920s, 59

HISTORIAN 291, 298-304 (1997) (discussing limiting the contingency fee and personal injury fee awards of plaintiffs'
lawyers).

4 Id. See also Elihu Root, Address of 15 January 1916, in N.Y. ST. B. ASS'N PROC. 473-81 (1916)
(discussing the need to protect individual liberty in the face of government and majoritarianism).
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primacy rule," and a "business judgment rule," under which courts are unwilling to look into the
intricacies and opposing forces within corporate decision-making, helped flatten the otherwise
heterogeneous corporation into an entity capable of treatment as an individual., 5

While corporate lawyers responded to the unruliness of group representation by
subsuming it within the familiar business client relationship-treating the corporation as an
individual client writ large-such a strategy was unavailable to early social change lawyers who
sought to represent inchoate or marginalized groups. Instead, those lawyers reached back to and
adapted a different strand of the nineteenth century lawyer's experience: the "public service" of
attorneys who sat on professional and governmental advisory boards, purportedly representing the
interests of all sectors of society. 16 Out of this elite public-mindedness came the notion that
lawyers, either by training, logic, proximity to justice, or sheer civility, could zealously represent
the interests of constituencies to whom no legal mechanisms held them accountable. Thus, for
some historians, impact litigation has always been a form of paternalism, even noblesse oblige.17

A competing history of impact litigation suggests that the first impact litigators were in fact
grounded in organized constituencies-such as the National Association for the Advancement of
Colored People and the labor movement-that could indeed hold them closely accountable by
intricate social and organizational mechanisms. 18 According to this history, impact litigators
became detached from their bases only later, during a general professionalization of political
advocacy in the 1960s and 1970s.19 But both versions of the rise of impact litigation leave us with
the same problems of accountability and power.

The representation of marginalized constituencies by lawyers who are not themselves
marginalized, though they may be members of the constituency, makes clear this problem of
accountability. This is especially true when, as is usually the case, there are insufficient structures

15 See Chen & Hanson, supra note 7 at 42-46 (arguing that Milton Friedman's case for shareholder primacy

was a turning point in corporate legal theory and that the basic script of shareholder primacy is still a relevant doctrine).
For a statement of the business judgment rule, see, for example, MM Companies, Inc. v. Liquid Audio, Inc., 813 A.2d
1118, 1127-28 (Del, 2003).

16 See, e.g., ALEXIS DE TOCQUEVILLE, The Temper of the Legal Profession in the United States, and How It

Serves as a Counterpoise to Democracy, in 1 DEMOCRACY IN AMERICA 272, 273 (Vintage Books ed., 1990) (describing
lawyers as an elite class in society, superior in intellect and judgment); Clyde Spillenger, Elusive Advocate: Reconsidering
Brandeis as People's Lawyer, 105 YALE L. J. 1445 (1996) (describing Brandeis as a harmonizer of conflicting social
interests who pursued activities in the public interest without the constraints of the attorney-client relationship).

7 See DE TOCQUEVILLE, supra note 16, at 276 (arguing that lawyers in the United States and England both
have an aristocratic character and serve the popular cause, and act as a connecting link between the two).

18 See Randall Kennedy, Martin Luther King's Constitution: A Legal History of the Montgomery Bus

Boycott, 98 YALE L. J. 999 (1989) (describing the role of litigation within the Montgomery Bus Boycott and the Civil
Rights Movement); Kenneth W. Mack, Rethinking Civil Rights Lawyering and Politics in the Era Before Brown, 115
YALE L. J. 256 (2005) (highlighting the achievements of NAACP lawyers leading up to the Supreme Court's decision in
Brown v. Board of Education); see also ERNST, supra note 12 (discussing the role of lawyers working with and against

organized labor).
19 For discussions of the professionalization of political advocacy, see ROBERT PUTNAM, BOWLING ALONE:

THE COLLAPSE AND REVIVAL OF AMERICAN COMMUNITY 151 (2000); J. Craig Jenkins, Nonprofit Organizations and
Political Advocacy, in THE NONPROFIT SECTOR: A RESEARCH HANDBOOK 317 (Walter W. Powell & Richard Steinberg,
eds. 2006); Robert Cameron Mitchell et al., Twenty Years of Environmental Mobilization: Trends Among National
Environmental Organizations, in AMERICAN ENVIRONMENTALIST: THE U.S. ENVIRONMENTAL MOVEMENT, 1970- 1990,
at 21-24 (Riley E. Dunlap & Angela G. Mertig eds., 1992) and Robert K. Vischer, The Good, the Bad, and the Ugly:
Rethinking the Value of Associations, 79 NOTRE DAME L. REV. 949, 988-89 (2004).
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by which the constituencies can determine their group values and enforce them upon the lawyer.
Such anxiety is manifest in the recent trend towards limitations on the class certification and the
awarding of legal fees.20 Public officials who remain unmoved by the lack of voting power of
poor people, immigrants, and people of color in their own districts become suddenly stricken at
the thought that these same people might be caught up in nonconsensual "virtual representation"
by a nonprofit or plaintiff-side lawyer. 21  As a result, there is no shortage of attention to the
accountability problem in impact litigation and class action.

But it is not primarily due to the lack of accountability that lawyers increasingly turn
away from impact litigation and class action. As I will discuss below, accountability can
similarly fail when lawyers work with well-organized constituencies 22 (indeed, even with the
strict lines of accountability in corporate lawyering, most employees of a corporation are
prohibited from holding the corporation's lawyers accountable to their interests-clarity does not
equal authenticity). Certainly, lawyers engaged in traditional impact litigation are no less
accountable to marginalized constituencies than are any other elites (and battles over tort reform
and the restraints on class action lawyers are primarily political struggles between liberal and
conservative elites). Rather, public interest lawyers' growing dissatisfaction with impact
litigation is dissatisfaction with its limits, specifically its failure to change the unorganized status
of its beneficiaries: it leaves behind no new relationships, operating institutions, or increased
ability for marginalized people, and their lawyers, to act effectively together. Indeed, that is why
corporations do not rely on impact litigation to advance their core missions. An automaker that,
instead of manufacturing and marketing cars, simply sued the federal government for the
realization of the right to "a car in every garage," would never begin to exist as a sustainable,
profitable operation-even if, by legal genius and favorable judicial climate, the suit were
successful (or perhaps especially if the suit were successful). A marginalized constituency that
wins a benefit through litigation at a distance is simply a marginalized constituency with a benefit.
I am troubled less by ethical concerns about the power of unaccountable lawyers than by the
powerlessness of marginalized constituencies that are forever reliant on lawyers' assistance.

B. Law and Organizing as an Alternative to Traditional Paradigms of Group Representation

As discussed above, lawyers working for social change cannot work with the fully
incorporated, hierarchized, and established groups of Paul Cravath's corporate representation
model. Nor should they limit their work to the atomized, dispersed and passive constituencies of
the impact litigation and class action models. Instead, lawyers who seek to build countervailing
power must work with people who are in the process of transforming themselves from atomized
and dispersed to organized and powerful. None of the traditional paradigms of group
representation are sufficient to structure lawyers' relationships with constituencies in the process

20 See, e.g., General Telephone Co. of the Southwest v. Falcon, 457 U.S. 147, 155-60 (1982) (emphasizing

the importance of carefully evaluating a plaintiff's claim that he or she is a proper class representative under Federal Rules
of Civil Procedure 23(a)).

21 See, e.g., Bob Dole, Opinion, Ignore the Lawyers, Help the People: The Powerful Trial Lawyers Lobby

Must Not Be Allowed to Stymie Tort Reform, L.A. TIMES, Apr. 27, 1995, at B7 (arguing that trial lawyers fail to protect
consumers and the public); see also Timothy Wilton, The Class Action in Social ReJbrm Litigation: In Whose Interest? 63
B.U. L. REV. 597 (1983) (arguing that contrary to popular belief, the class action device is more beneficial to defendants
than plaintiffs).

22 See infra pp. 19-22 (outlining the challenges lawyers face in community organizing).

2011] 33



UNIV. OF PENNSYLVANIA JOURNAL OFLA WAND SOCIAL CHANGE

of organizing. Instead, practitioners and theorists have begun to develop a new paradigm: the
practice of law and organizing. 23

1. Organizing: A Definition

Before it is possible to discuss the practice of law and organizing, it is first necessary to
introduce the practice of organizing itself. Organizing is a vast and deep field, the whole of which
cannot be done justice in this paper.2 4 What I will provide here is only a working definition and
some basic criteria essential to the practice.

For the purposes of this paper, I define organizing as the processes by which people
build and exercise power by collecting and activating relationships. These processes may come
under the rubrics of community organizing, the labor movement, political campaigns and
movements, organization of counter-institutions, etc. I am speaking specifically of the
combination of people as the primary source of power, not simply any instance in which a few
people collaborate to focus their pre-existing power (such as when several lawyers work together
on a case). By "organizing," I mean those processes by which power is created from multiplied
relationships-a phenomenon of energy release that civil rights organizer Bob Moses likened to
nuclear fusion.

25

This definition of organizing is grounded in my own experience working as a community
organizer before beginning practice as a lawyer. Over the course of six years, I worked for
several different organizing projects, including the Association of Community Organizations for

26 frdA7Reform Now (ACORN) in Houston, Hartford Areas Rally Together (HART),27 and the Essex

23 See supra notes 3-4.

24 There are many excellent resources on the history, theory, and practice of organizing. See, e.g., EDWARD

T. CHAMBERS, ROOTS FOR RADICALS (2004); CHARLES PAYNE, I'VE GOT THE LIGHT OF FREEDOM: THE ORGANIZING

TRADITION AND THE MISSISSIPPi FREEDOM STRUGGLE (1995) (analyzing the legacy of community organizing in

Mississippi); RINKU SEN & KIM KLEIN, STIR IT UP: LESSONS IN COMMUNITY ORGANIZING AND ADVOCACY (2003);
GABRIELLE THOMPSON, CALLING ALL RADICALS: How GRASSROOTS ORGANIZERS CAN SAVE OUR DEMOCRACY (2007);

Dave Beckwith & Cristina Lopez, Community Organizing: People Power from the Grassroots (1997) (unpublished
article), available at http://comm-org.wisc.edu/papers97/beckwith.htm (defining action strategies for community
organizing); Marshall Ganz, Organizing: People, Power and Change - Organizing Notes 1 (2006) (unpublished syllabus),

available at http://www.hks.harvard.edu/fs/mganz/tcaching.htm (defining organizing and explaining the general strategies
of an organizer).

For examples of contemporary organizations that practice community organizing, see CENTER FOR THIRD WORLD

ORGANIZING, http://www.ctwo.org/index.php?s=23, (last visited Sept. 26, 2011) (striving to achieve social and economic
justice through direct action and grassroots strategies); THE INDUSTRIAL AREAS FOUNDATION,

http://www.industrialareasfoundation.org/who.html (last visited Sept. 26, 2011) (building power and working for social
change through institution based organizing); KENTUCKIANS FOR THE COMMONWEALTH, http://www.kftc.org/about-kftc
(last visited Sept. 26, 2011) (organizing for just economic policies in Kentucky); MAKE THE ROAD NEW YORK,
http://maketheroadny.org/whatwedo.php) (last visited Sept. 26, 2011) (using community and electoral organizing in

conjunction with legal and support services, to promote economic justice in New York); and THE CENTER FOR
COMMUNITY CHANGE, http://www.communitychange.orglpage/about (last visited Sept. 26, 2011) (supporting and
mobilizing grassroots groups).

25 See PAYNE, supra note 24, at 367.

26 While ACORN chapters have recently dropped the name ACORN and rebranded following negative

publicity campaigns against them, I continue to use the name ACORN here because there is otherwise no organizational
name that covers the shared history, strategies, tactics, and structures of all of these chapters. "ACORN" remains an

organizing model, if no longer a corporate entity. For ACORN's history, structure, and methods, see lOHN ATILAS, SEEDS
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County Community Organization (ECCO) in Lynn, Massachusetts. 28 As an organizer, it was my
job to help the residents of city neighborhoods-usually struggling neighborhoods-form
organizations through which they could have the power to influence public decisions. These
residents are often excluded from participating in important decisions concerning allocation of
resources in their communities. For example, what kind of jobs should the city seek to generate
with its employer tax breaks? What kind of housing should be built? Which schools should get
more funding, and what should the money be spent on? What should be the priorities of the
police? Of public works? Where should incinerators be built? And where should libraries be
built? Organizing begins with these issues, and builds power towards participation in the larger
systems and frameworks that shape distribution of resources nationally and globally.

The first community groups I organized flared up, won concessions of community
policing or street sweeping, and burned out. One neighborhood group in the South End of
Hartford could not even celebrate the City Council's adoption of its demanded $1 million War
Against Rats, because the exhausted residents had grown too weary of each other and of me to
gather together in one room. No one stayed for the planned evaluation following the Council
meeting. They went home instead to wait among the rats for the city exterminators to come
around. The article in the newspaper about the drastic shift in city policy made no mention of the
neighbors who had driven it, and there was no one who could call to seek a correction. Driving
home alone, I swerved too late to avoid hitting an apparently malformed kitten running from
behind an open dumpster. A closer inspection made clear the mistake of seeing, and I sat on the
curb shaking and wondering how it was possible to win so big and at the same time lose so badly
as to be left alone with only a fat, dead rat to share the evaluation.

And so it is not only strategic analysis, but also what a colleague later pointed out was
simple loneliness that grounds the criteria by which organizing efforts are evaluated. What was
the nature of this organizing failure? To be successful-to truly be organizing-an organizing
effort must meet three criteria, or core values: (1) it must build the power of the group that is
organizing, changing the group's relationships to other, already powerful institutions and groups;
(2) it must result in sustainable organizational structures that can be applied to future struggles;
and (3) it must result in the development of individual participants' capacities to lead and
advocate on their own behalf These criteria are presented below. Upon setting them out, I
realize that, like the rings of a tree, they emerge in reverse nested order: I begin with what is most
external and most visible in a successful organizing effort, and come through that to what lies
within and produces it.

Power

Organizing, as this paper is concerned with it, is aimed at creating power. The simplest
definition of power comes from its Latin root: "to be able." To have power is to be able to

OF CHANGE (2010) (narrating the story of ACORN); ROBERT FISHER, ed., THE PEOPLE SHALL RULE: ACORN,
COMMUNITY ORGANIZING, AND THE STRUGGLE FOR ECONOMIC JUSTICE (2009) (assessing the current state of community
organizing and the effectiveness of ACORN).

27 HARTFORD AREAS RALLY TOGETHER, http://www.hartofhartford.org/ (last visited Sept. 26, 2011).
28 At the timc I worked there (Jan. 2000 through June 2002), ECCO was an affiliate of the Industrial Areas

Foundation (IAF), http://www.industrialareasfoundation.org/ (last visited Sept. 26, 201 1). It is now an affiliate of People
Impacting Communities through Organizing (PICO), http://www.pieonetwork.org/aeu/find (last visited Nov. 14, 2011).
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accomplish one's goals.29 If you cannot accomplish your goals, then you do not have (enough)
power. If someone else can accomplish your goals on your behalf, then you do not have power.
We each have in our bodies the power to move stones, but if we can coordinate our bodies with
other bodies, we have the power to build cities. This, crudely, is why power comes from
organizing people. In a civilized society, power may mean the ability to move the levers that
control already-existing organizations of people and resources (e.g., to persuade a city council to
instruct city officers to order a landlord to clean up his property), or it may mean creating entirely
new levers.

There may be more than one way to create power, but for the purposes of this paper,
"organizing" means organizing people, developing what Bernard Loomer has called "relational
power." 30 Relational power is the power that comes when people combine and coordinate their
thoughts, voices, energy, imagination, and other resources.31 Importantly, relational power is not
a zero-sum quantity. 32  If an unorganized constituency becomes organized, this does not
necessarily reduce the power of other parties or constituencies (though of course any political
player may sometimes enter into zero-sum struggles, such as disputes over the uses of limited
funding). The constituency does not have to choose between the power developed through its
own organized relationships and the power offered by the lawyer's access to legal forums. As I
will further explore below, the lawyer-client relationship is only another relationship through
which power can develop. It is a kind of relational power, not an alternative to it.

Organizational Development

But momentary power is not powerful at all if other parties and other constituencies will
continue to exercise power every day into the future. The games that marginalized constituencies
have always lost are iterated games-winning today only means that you have something to lose
tomorrow. As was painfully clear to me that night in Hartford, organizing is not something that
happens once-a founding or a meeting-but a constant process of sustaining organization.
There is no model of organization that is inherently sustainable. Organization is only sustainable
as long as deliberate organizing continues. At times, when an organization becomes embroiled in
a particular struggle, organizing (the building of new relationships) gives way to negotiation,
protest, research, and other tactics of political victory. Paradoxically, it is as the organization
approaches and becomes caught up in victory that it is in the greatest danger. And it is at this
point-amidst argument and maneuvering-that lawyers often feel most competent.

The power of organized people is sustained into the future by replicated patterns of
relationship and action--organization. An organization is a structure in which individuals
develop as leaders, relate to others, and exercise their power. More importantly, it is the
continuation of relational power beyond the horizon of any single issue or the tenure of any
particular individual.33 The difference between a temporary mobilization and a sustainable

29 CHAMBERS, supra note 24, at 27-31.
30 Bernard Loomer, Two Conceptions of Power, 6 PROCESS STUDIES, No. I, Spring 1976, at 5-32, available

at http://www.religion-online.org/showarticle.asp?titlc=2359.
31 See Ganz, supra note 24, at 16 (defining relational power and explaining its formation based on joint

interest in shared resourees). See also Loomer, supra note 30.

32 CHAMBERS, supra note 24, at 28.
33 See, e.g., Ganz, supro note 24, at 89-101 (describing the tensions and dilemmas inherent in organizational

struetures, offering advice on how to effectively manage these tensions and dilemmas, and advocating for shared
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organization can be elusive, but typically organization is marked by creation of structures, shared
identity, and rituals by which these are transmitted beyond the original group of leaders.
Organization is performative-it continues to exist as long as people act it out. Structures are
patterns of action and depend for their lives on continued action.34 There are forms of reified
structure-the organizational chart, the calendar, the building-that, while often present in vibrant
organizations, should not be confused with genuine organizational structure itself The monthly
meeting is only a true organizational structure as long as the participants continue to meet one
another.

35

Structure-though often conceptualized spatially-is the way organizations exist across
time. The Israelites wandering in the Sinai desert first established the rudiments of a calendar of
festivals and observances that continued to organize their descendants for thousands of years,
even though Israel as a spatially organized territory has existed only for a relatively brief portion
of Jewish history.36 Patterns of behavior can be indestructible and sustaining.

Leadership and Identity Development

Beyond structure, the essence of organization is the rise of individuals to act on one
another-leadership. Leadership for the purposes of organizing is simply the power to move
people.37 Organizations with no leadership do not move. If they do not move, they are no longer
organizations (though they will likely continue to be mistaken as such for a long time), because
they are no longer patterns of action. Leadership without organization is simply mobilization, and
not sustainable; because it does not replicate itself, the movement stops when the individual does.

An organization led by professional organizers has built power not for the powerless, but
for the professionals. A struggle won by lawyers accrues spoils to lawyers. Millions of poor
people work for corporations, but corporations are not poor peoples' organizations as long as poor
people are the ones whose bodies are moved by the corporations, and not vice versa.

Poverty will not be stopped by people who are not poor. If poverty is stopped, it
will be stopped by poor people. And poor people can stop poverty only if they
work at it together. The lawyer who wants to serve poor people must put his
skills to the task of helping poor people organize themselves.38

Thus, an organizing effort must involve the development of leadership from and within the group
that is organizing.

Leadership requires skills that can be developed through experience. '9 "Leadership

responsibility within an organization).
34 CHAMBERS, supra note 24, at 80 (quoting Saul Alinsky as saying "[ajetion is to the organization as

oxygen is to the body.").
35 See MICHAEL GECAN, GOING PUBLIC 131 (2002) (arguing that organizations often squander the time and

energy of their participants).
36 ABRAHAM JOSHUA HESCHEL, THE SABBATH: ITS MEANING FOR MODERN MAN 2-12 (Noonday Press ed.

1989) (discussing Judaism as a "religion of time" that sanctifies and creates an architecture of time).
37 See Ganz, supra note 24, at 28-41 (outlining strategies of effective organizational leadership

development).
38 Stephen Wexler, Practicing Law for Poor People, 79 YALE Li. 1049, 1053 (1970).

39 See Lindsey P. Walker-Estrada, The Education and Liberation of the Poor in Community Organizing
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development" means both the development of leaders (the introduction of people to new
relationships), and the development of leadership (the development of skills, knowledge, habits,
and experience).40 Practically speaking, this makes up the bulk of time spent by any group of
people who are organizing. It was not what I had spent my time doing in Hartford; rarely in the
course of that campaign had I helped any of the residents act as more than aggrieved neighbors
who were moved by events, and so when they won their victory they returned to passively await
the services to which they were entitled. None of them had acquired the habit of thinking about
the group or the skills to gather their neighbors in exhaustion. More deeply, none of them owned
the group. Because I had been the one to push and pull them to City Hall, it was not their
organization to worry about.

I wrote above that each of these criteria-power, organizational development, and
leadership and identity development-depends for its existence on the one below it, so that
leadership development enables organization formation. This provides for sustained action,
which is the way to build power in the iterated game of politics. But in fact, organizing is
cyclical-having power is not only the end result of organizing but also a transformative
experience through which individuals become leaders, starting the cycle anew.

Take, for example, the story of Mr. Domingo, a 40-year-old Guatemalan immigrant
living in Lynn, Massachusetts. In the ten years since his arrival, he had worked a series of dead-
end minimum wage jobs. He was surviving, but he had no savings to buy a car, pay for a house,
or support a family. His pastor asked him to tell his story at a mass community meeting
organized by the Essex County Community Organization. He agreed, but only reluctantly,
because, as he later admitted, he considered himself a failure. The night of the meeting, he spoke
third on a program of five speakers. He spoke of working full time for ten years, showing up on
time, never taking sick days, getting the job done, but never getting anywhere, never keeping a
job for more than a year, and never saving enough to buy a car or make a down payment on a
home. At the end of ten years, he said, he was embarrassed and ashamed to find that he had
gotten nowhere. The two speakers before him told similar stories of hard work, patience, and
little to show for it. The speaker after him, a more experienced leader in the organization, spoke
about city economic development policies. He described how the city offered job-creation tax
incentives to employers without guidelines as to the nature of the jobs or any oversight to monitor
whether those employers were creating any jobs at all-leading to the temporary, minimum wage
job market in which Mr. Domingo was trapped. The last speaker asked the assembled members
of the Lynn City Council to change the tax program to provide incentives for employers to
provide jobs with career ladders and decent wages. In the audience were three hundred parents
and workers, making up the largest group to gather for any political event in the city's municipal
campaigns that year. Pushed by the organized numbers, the Council Members agreed to ECCO's
changes. 41 Later that night, at the organizational evaluation, Mr. Domingo thanked the other
leaders present for helping him "to tell my story for the first time in a way so that I wasn't
ashamed of it, to see that I am not a failure, but that I have been held back.' '42 Leadership helps

(2003) (unpublished paper), available at http://comm-org.wisc.edu/papers2004/walker.htm (discussing research on

personal transformation that takes place in the process of organizing).
40 See Ganz, supra note 24, at 28-41 (outlining strategies of effective organizational leadership

development).
41 Kathy Ehrich, Residents Demand Affordable Housing, LYNN DAILY ITEM, May 15, 2001.
42 Larry McNeil, an organizer for the Industrial Areas Foundation, tells a similar story about the collapse of

his father's business. Larty McNeil, Congregations for the New Millenium 4 (unpublished manuscript) (on file with
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build power, but the all too rare experience of power in turn transforms people into leaders.
This section began with two questions: "what is organizing?" and "why organizing?" I

will let Mr. Domingo's words stand as the final answer to both.

2. The Value of Lawyers to Organizing

Given the power that can be unleashed through organizing, why are lawyers necessary to
the process at all? As I discuss below, the involvement of lawyers in organizing does pose some
well-documented risks. But lawyers provide resources in the form of knowledge, skills,
relationships, access to legal forums, and, perhaps surprisingly, values and traditions, all of which
can be valuable to groups in the process of organizing.

Organizers and community leaders traditionally distrust lawyers as threats to the
complex, sometimes fragile process of organizing and individual leadership development. 43

Lawyers, they worry, stifle the development of leaders by taking people's struggles away from
them, diverting them into the restricted fixing grounds of the courts. A plaintiff in traditional
impact litigation or legal services makes few decisions, rarely or never speaks on her own behalf,
and engages in little or no work requiring her to practice new skills or strengthen old ones.

Forty years ago, criticism of top-down impact litigation as a social change strategy was
insurgent. Today, while impact litigation continues to command prestige and attention, the
domineering "hero lawyer" with hands of lead is increasingly a straw man. In my experience,
attorneys at the ACLU and the Legal Defense Fund strain to build and sustain coalitions; legal
services lawyers prize opportunities to work with community organizations. But increased self-
awareness and changing ideals of practice have not brought lawyering into harmony with
organizing, in large part because the dissonances between the two practices were never simply a
result of disrespect or ignorance. The dissonances were, and remain, structural. Where
organizing requires networks of relationships, the fundamental particle of legal action is
individual relationships shielded by confidentiality.44 Even in class action or impact litigation, the
lawyer typically mediates all relationships in the group-plaintiffs relate to the lawyer, never
directly to one another. It is difficult to develop a shared identity if the articulation of group
interests and group story is entirely in the hands of the lawyer. Further, if victory means legal
victory, then that story must be crafted to Suit the exigencies of the legal argument. In a legal
system that understands action exclusively as redress of injury, the common story told by a legal
argument must be one of weakness and incompleteness, and the aggregation of plaintiffs' stories
an amplification of weakness. In contrast to Mr. Domingo's experience, class members find only
echoes of their own lack in their co-plaintiffs, never answers to their common problems.

Even lawyers committed to "rebelling" (to use Gerald Lopez's term, 45 now itself a
seasoned rallying cry for lawyers critical of dominant practice) find it difficult to avoid these
negative effects, as their clients often participate vigorously in disempowering themselves and

author).
43 See, e.g., William P. Quigley, Relections of Community Organizers: Lawyering for Empowerment of

Community Organizations, 21 OHIO N.U.L. REV. 455 (1994) (arguing that lawyers do not understand community
development, and consequently their organizing efforts often leave communities worse off).

44 See MODEL RULES PROF'L CONDUCT 1.6 (1983).
45 GERALD P. LOPEZ, REBELLIOUS LAWYERING: ONE CHICANO'S VIEW Or PRORESIVE LAW PRACTICE

passim (1992).
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empowering the lawyer. The specialized knowledge purportedly possessed by lawyers has been
so mystified that clients habitually defer to the lawyer's judgment.46  Meanwhile, the legal
institutions to which the lawyer must answer demand the speedy, specialized responses that
militate towards a unitary responder; there is little room for group deliberation or multiple voices
in the courtroom. If clients are less well-organized or powerful than the court as an institution
(and if they are not, why would they seek the court's ruling?), then the lawyer, and thus the
strategy and goals of the litigation, will be pulled more by the court than by the clients. Even
before a lawyer sets foot in court, the clients' values and goals must become causes of action-a
sometimes violent process. And, of course, any legal claim must recognize and exalt the power of
the court and the legitimacy of the existing law (or that law which can be handily extrapolated
from it).

Not only the structure of legal process, but its strategies can also do violence to
relationships and leadership. Lawyers advise clients to freeze all activity related to the issue, such
as public speaking, negotiation, transaction, so as to better preserve it for legal argument. This is
not merely a bad habit; it is in fact often part of good strategy for winning in court. A public
statement by a litigant may waive a privilege, undermine or contradict testimony, or make the
other side's case for them, as when a Brooklyn landlord sued for failure to make repairs bragged
to a reporter that he intended to "let [the tenants] suffer. 'A7 It is not the insensitive lawyer, but the
dynamics of litigation itself that insist that the lawyer-client relationship be maintained to the
exclusion of all other relational power.

Still, it is no surprise that many critics continue to accuse lawyers of "de-radicalizing"
their clients' demands. William Simon notes that lawyers begin to reconstruct clients' interests
even as they "innocently" seek to find out what those interests are.48 Indeed, it could not be
otherwise; as Loomer defines it, relational power is always "the capacity both to influence others
and to be influenced by others. ' 49  The presence of the lawyer will always alter the client's
subjectivity; the failure of the traditional legal services model is not that it is unable to negate this
effect, but that it does not acknowledge and take responsibility for it. If organizing is about
developing "power with," then litigation seems to be about aggrandizing "power over" in
exchange for its momentarily favorable exercise.50

There is truth to these criticisms. As Bill Quigley quoted one veteran organizer, "In my
25 years of experience, I find that lawyers create dependency. The lawyers want to advocate for
others and do not understand the goal of giving a people a sense of their own power."5' But there
is also overreaction. The radical critique of lawyering at times approaches superstition, as if
lawyers were black holes, inexorably warping any organizational space into which they enter. In
fact, some alarmist narratives so perpetuate the mystification of lawyers as to contribute to the

46 William H. Simon, Lawyer Advice and Client Autonomy: Mrs. Jones "S Case, 50 MD. L. REV. 213 (1991);

Lucie White, Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes on the Hearing of Mrs. G., 38 BUFFALO
L. REV. 1I(1990).

47 Helen Klein, Tenants Stage Protest Outside Landlord's Home, N.Y. POST, Mar. 8, 2010,

http://www.nypost.com/f/print/news/Iocal/%E2%80 A6/tenantsstageprotst-outside-landlord-6YJjsBL5hlqt5DgAwW
NchP.

48 William H. Simon, Visions of Practice in Legal Thought, 36 STAN. L. REV. 469, 475-76 (1984)

[hereinafter Simon, Visions of Practice].
49 Loomer, supra note 30.
o Id.
sl Quigley, supra note 43, at 458 (quoting interview with Ron Chisom).

40 [Vol. 15



POWER WITH: PRACTICE MODELS FOR SOCIAL JUSTICE LAWYERING

effects they decry; when lawyers do arrive on the scene-perhaps representing opponents,
perhaps opportunity-organizers and leaders are conditioned to overreact, automatically mistrust,
and shun relationship where a relationship might be politically appropriate.

Surrender to the destructive dynamics of lawyering is not inevitable. Neither is
transformation of the lawyer's role and impact a simple matter of renunciation, no matter how
emphatic. It is, like all transformations, a long and daily struggle. And, like all powerful
struggles, it must be relational. It will take lawyers and non-lawyers working together to re-
imagine and re-mold the lawyer-client relationship. To assume that lawyers can do so unilaterally
is to begin with the very assumption sought to be transcended-that all power flows from and all
responsibility accrues to the lawyer.

Why, with all of the narrative danger swirling around them, should we even bother with
lawyers? If it is true that "poverty will not be stopped by people who are not poor," 52 why not
concentrate on organizing the poor and leave lawyers out of it? The answer, of course, is that
once we clear away the mystification, lawyers, like any other participant in organization, have
both value and values that can be amplified when they come into relationship with other people.
As discussed below, lawyers bring specific knowledge and skills, relationships with powerful
institutions, access to legal forums, and traditions of individual worth and equality. This list is by
no means an exhaustive picture of what lawyering may be or has been. My purpose in offering it
here is to prepare a framework for evaluation of the lawyer-constituency relational models in the
following section, so that it will be possible to ask of each model: "what aspects of lawyering are
engaged in this relationship? To what extent is the lawyer entering into the relationship as a
lawyer?"

Knowledge & Skills

Lawyers famously possess unique knowledge and skills uniquely adapted to the public
arena. Just as Mr. Domingo's storytelling abilities took on new value when he used them in
relation with the other leaders with whom he shared the stage, so the value of lawyers' special
knowledge and skills multiplies in the context of group action. Sometimes the lawyer may simply
do what she knows best how to do. At other times, the lawyer may replicate her knowledge and
skills by teaching others. These knowledge and skills can be important tools, as long as the
lawyer and the constituents do not confuse them for strategies in and of themselves, or allow
group goals to be shaped by their easy availability.

Relationships

As discussed above, organizing, at its core, consists of the building and mobilization of
deliberate relationships. Lawyers, like pastors, shop stewards, teachers, block captains,
grandparents, etc., tend to have relationships with many people. In a poor community, the local
legal services lawyer may be the only relationship that numerous tenants, benefit recipients, or
laid-off workers have in common. The lawyer is the first to see changes in the locat community or
economy in the pattern of clients coming through the door. In addition, because lawyers so often
mediate between their clients and powerful institutions, they know the local decision-makers and
resource controllers.53 Experienced lawyers walk around with robust power maps in their heads,

52 Wcxier, supra note 38.

53 Ross Dolloff, Community Leadership as Advocacy -A Different Advocacy Mode/ far Legal Services
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developed through repeated interactions with institutions; they know the real procedures by which
agencies make decisions-who is influential, what their values and interests are, who is coming
up, and who is on their way out-in addition to the official written procedures that community
leaders can discover through diligent research.

Once it may have been the parish priest who played these roles. And it may bode poorly
for our society if they have shifted to the lawyer. But the answer, rather than delivering eulogies
for civil society, must be to draw lawyers out into networks of relationship and interdependency,
to enable them to share their hoard of social capital-a hoard many do not want to keep to
themselves, but simply do not know how to redistribute. The lawyer, like the priest, is often the
loneliest person that knows everybody, and this ought to have any decent organizer salivating.

Access to Legal Forums

The lawyer's privileged access to courtrooms and other institutional forums is a scarce
resource that they alone can make available to organizing efforts. Most people do not have to be
told how valuable this resource can be; even organizers who scorn litigation cannot entirely avoid
criminal charges, collateral civil attacks, and the transactional requirements of group
development. More fundamentally, all organizing efforts at some point seek recognition, 54 and
recognition is often formal, whether legal (as when a union is recognized by the National Labor
Relations Board) or private but rule-bound (as when a corporation allows a proxy organization
onto the agenda of its shareholders' meeting). Formal recognition is often an important step in
exercising power (though it is unfortunately almost as often confused with power itself), and
lawyers are given privileged access to its processes. Under current law, at least, lawyers cannot
simply give this access away to nonmembers of the bar. The only way they can redistribute their
privilege is to enter into relationships through which their access is mobilized and held
accountable by a group decision-making process.

Values and Traditions

Perhaps it is surprising to find "values" under a reckoning of what lawyers have to offer
people struggling for change, but the legal profession has been the site of a unique valorization of
the worth and equality of individuals that can be a powerful counterpoint to organizers' necessary
focus on collective action and identity.

Beyond easy stereotyping of lawyers, both practitioners and theorists of relational power
have specific and thoughtful critiques of the "rights talk" that arises when lawyers talk values.55

Too often, "rights" in litigation are synonymous with grievances, so that those who claim them
(or on whose behalf lawyers claim them) are defined by their weakness and need for state
intervention. Moreover, as courts have increasingly rejected doctrines of group rights in favor of
personal injury models of redress,56 to talk in terms of rights is to atomize individuals.

Providers, MGMT INFO. EXCHANGE J., Spring 1999, at 10, 10-12.

54 Recognition should not be confused with approval, friendship, or sanction. Recognition is merely the

acceptance of the organization as representative of its constituency, and as a legitimate actor in the public arena.
5 See, e.g., MARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT OF POLITICAL DISCOURSE passim

(1991) (critiquing the use of rights-based language as the main way the American public discuses right and wrong).
56 GEORGE A. RUTHERGLEN & JOHN J. DONOHUE III, EMPLOYMENT DisCRIMINATION: LAW AND THEORY

561 (2005).
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While there is a great deal of cautionary truth to this critique, critics of rights have
overlooked another, older understanding of legal rights, one that has informed struggles for
dignity and recognition throughout American history. Long before the Supreme Court narrowed
legal discrimination claims to individual demands for money damages, Blacks standing at the
doors of southern registrars' offices demanded the right to vote as a birthright of "first-class
citizenship"-a rite of recognition and inclusion in public life.57 Jennifer Gordon has described
the transformative effect on immigrant workers of the realization that the legal rights to safe
working conditions and fair wages applied to them as well as to Anglo-Americans:

For immigrants, it is the jolt of a change in how others see you: If I have rights
then the government recognizes me as being here after all. If I have rights then
I exist here in a way I did not when I thought I had no rights. More profoundly
still, it is a change in how you perceive yourself Being seen as a person with
rights opens the possibility of seeing yourself differently, and then of acting
differently- of acting like the sort of person who has rights. 58

For much the same reason, labor unions across the country push for local governments to pass
"right to organize" resolutions; these resolutions are purely expressive (they grant no rights not
already included in federal labor law). 59 Why does the labor movement-perhaps the greatest
repository in American political culture for the lesson that power rather than words makes
change-choose to devote so much energy to a mass movement of announcing rights? Because
the legal right to organize is a recognition of their existence. More importantly, by codifying this
right into municipal law, local governments make a real commitment of solidarity with local
unions. Rights are collective commitments.

Thoughtful public interest lawyers also curate a powerful ethos of valuing individuals
and stubbornly refusing to forget the most powerless and the most marginalized members of
society. 60 This commitment strikes creative tension with organizing efforts whose emphasis on
group consensus and shared interests often pushes out those least able to afford compromise or to
find numerous others in the same position as themselves. To give one example, in the mid- 1990s,
the Essex County Community Organization (ECCO), a church-based community organizing
effort in Lynn, one of Massachusetts' poorest cities, conducted a yearlong process of house
meetings and individual conversations to discover the shared concerns and interests of its low-
income members. The largest demographic group in the organization's base consisted of blue-
collar, working-poor families whose chief hope was to be able to afford a down payment on a
home. As a result, the organization successfully organized this base to develop affordable home

57 See Fannie Lou Hamer, Vice-Chair, Mississippi Freedom Democratic Party, Testimony Before
Credentials Committee, Democratic National Convention (July 22, 1964), available at http://www.calvin.edu/academic
/cas/programs/pauleyg/voices/fhamer.htm (last visited Oct. 23, 2011).

58 JENNIFER GORDON, SUBURBAN SWEATSHOPS 169 (2005).

59 Dwight King-Leatham, Lafayette Averts Union Pickets at Mayors' Meeting, TRI-VALLEY HERALD, Nov.
3, 2011; This is the "Right to Organize Resolution Aldermen will Consider" July 21, THE JOURNAL-TIMES, Jul. 12, 1998,
http://www.joumaltimes.com/news/article-2220c724-7aa7-5ac8-a566-9f24a96df325.html; Work in Progress, AFL-CIO,
Feb. 28, 2000, http://www.aflcio.org/aboutus/thisistheaflcio/publications/wip/wipO2282000.cfm?RenderForPrint = .

60 STEVE BACHMANN, LAWYERS, LAW AND SOCIAL CHANGE 84 (1984) ("The lawyer involved in social

change must therefore watch the processes by which the class-in-itself becomes a class-for-itself. Will it be an
authoritarian or democratic process? The lawyer, with her training in matters of justice, fairness, and procedures for
implementing them, may have a contribution to make beyond diminishing lawyerly elitism.").
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ownership opportunities with local banks. 6' The poorest tenants, those still struggling to find
even stable rental housing, for whom even a soft second mortgage lay well over the horizon, were
marginalized in the agenda-setting process because they did not make up a large enough part of
the organization to affect the consensus. It was the lawyers at ECCO's ally, Neighborhood Legal
Services, who constantly needled and agitated the organization on behalf of its clientele of highly
marginalized, often unemployed and substance-addicted or HIV-positive rooming-house tenants.
The lawyers rightly pointed out that their clients' interests were drowning in the organization's
mass democratic decision-making process, just as they did in governmental and electoral
decision-making processes. Even as community organizers-including myself-scoffed at
"rights talk," these legal services lawyers acted as the conscience of a mass organization,
preventing its leaders from forgetting the most marginalized among them.62

Finally, lawyers are survivors. Their skills, their profession, and, yes, their privilege,
mean that they have a lower attrition rate from social movements than organizers and leaders.
Public interest law organizations such as the Center for Constitutional Rights or the National
Lawyers' Guild survive to work with new generations. And as survivors, they carry much of the
memory in movements whose only history may be oral. Like it or not, lawyers, like academics,
are the lucky ones who often outlive their comrades and must be responsible for their
transformation into history.

Groups of marginalized people struggling to become powerful by organizing cannot
afford to give up the resources and value that lawyers bring to the table. Conversely, lawyers who
seek sustainable, structural social change must learn to work with groups that are organizing,
developing leadership, and gaining power. Lawyers, like community leaders, fundamentally need
to be in relationships with others, and the extent, strength, and deliberateness of our relationships
define our power. But canonical models of lawyer-group relationships often provide little
guidance where client groups are still in the process of forming, and cannot yet easily engage in
the unambiguous mechanisms of representation and accountability on which those models rely.
Lawyers attempting to do this work fall into a gap in the lawyering paradigm. In the next section,
I explore five different concrete models of lawyers working constructively with groups who are
still in the process of organizing.

II. MODELS

The purpose of this paper is to address the challenges faced by lawyers working in
situations that are often poorly defined, unpredictable, and unfamiliar: the support and
representation of inchoate, marginalized groups that are in the process of organizing to become
more powerful. In this section, I illustrate five models of lawyer participation in groups that are
in the process of organizing. These are not intended to be job descriptions. Nor are they
competing strategies. It would be very unwise, if not impossible, to attempt in practice to hew to

61 Lynn, Brockton Gain Housing-Program Funds, BOSTON GLOBE, Nov. 2, 1995, at 51.

62 See Lisa Capone, Helping the Homeless: New Mission to Lift Families Out of Poverty, BOSTON GLOBE,

Dec. 17, 2000, at 1; Coco McCabe, Amid Roaring Riches, a Quiet Crisis: Families Scrambling to Find, Keep Affordable

Rental Units, BOSTON GLOBE, Aug. 6, 2000, at I (explaining that the legal services lawyers brought their clients to ECCO
meetings, and helped them make use of the group's formal decision-making procedures to make themselves heard. As a
result, ECCO included in its agenda the creation of new affordable rental housing, and also launched a campaign to
organize users of state-run "one-stop" job centers, who were being forced into minimum-wage temporary jobs. Legal
services clients told their stories at public actions for both campaigns.).
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one or another, or perhaps even to know in the moment which model one is practicing. Indeed, a
single action may be understood through the lenses of several different models. The value of
naming them and setting them out is to provide a vocabulary and a set of landmarks to help
lawyers (and those about to become lawyers) imagine how to act and, having acted, reflect on
what they have done. I propose these five models as starting points for reflection, argument, and
mutation.

The five models 1 will explore in this section are (1) the transactional "Corporate"
Model; (2) the "Legal Services as M*A*S*H Unit" Model, in which lawyers provide traditional
direct legal services, but target them to an organization's leaders in order to give them protection
in their organizing; (3) the "Political Enabler" Model, in which the lawyer provides litigation,
research, and drafting in direct support of the organizing process itself; (4) the "Organizing on the
Scaffolding of Litigation" Model, in which large-scale litigation provides opportunities and
shelter for nascent organizing initiatives; and (5) the "Lawyer as Organizer" Model, in which the
lawyer turns to her own web of client relationships as an organizing base in itself A chart
illustrating these models is included as Appendix A.

A. Corporate Model

Though, as I discussed above, the set of rules and protocols developed for representation
of private corporations are ill-suited to the complexities of working with a dynamic constituency
in the process of organizing, both lawyers and clients will and should try to make what use they
can of established roles when possible. The lawyer and the group are engaging in the Corporate
Model to the extent that the group has developed an organizational process capable of defining
group interests and values, and to the extent that the lawyer represents these interests rather than
the legal needs of individual group members.

Further, the Corporate Model is characterized by a strong separation of "core"
organizational strategies, from which the lawyer is segregated, and legal circumstances which are
the conditions and consequences of "incorporation" as an organization. Here I mean
"incorporation" in the broad sense of "becoming united or combined into an organized body, ' 63

rather than the technical sense of becoming a legal corporation, though the former may indeed
sometimes involve the latter. Much of this work is transactional, though the lawyer may
sometimes litigate offensively or defensively to protect and preserve the organization's
incorporated status.

For example, Wiley Branton, a noted African-American attorney, native Southerner, and
collaborator with Thurgood Marshall, drafted bylaws, incorporated, and administered the
Congress of Federated Organizations (COFO) and the Voter Education Project (VEP), the civil
rights umbrella organizations created to channel federal funding through a minefield of tax-
exemption laws and competing organizations. 64 When COFO's founders were arrested on
trumped-up charges by Mississippi police upon leaving their first organizational meeting, Branton
advocated for their release.

When Neighborhood Legal Services of Lynn partnered with ECCO, the relationship was
for a long time only vaguely defined, but all parties agreed that the lawyers should advise

63 AMERICAN HERITAGE COLLEGE DICTIONARY 688 (3d ed. 1997).

64 See TAYLOR BRANCH, PARTING THE WATERS: AMERICA IN THE KING YEARS 1954-63, at 635-36 (1988);

Judith Kilpatrick, Wiley Austin Branton and Ie Voting Rights Struggle, 26 U. ARK. LITTLE ROCK L. REV. 641,659--65
(2004).
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ECCO's leadership on how to avoid legal liability. For example, NLS lawyers reviewed and
revised ECCO's personnel policies, and helped the organization re-apply for tax-exempt status.
While lawyers, organizers, and the organization's leadership continued to eye one another warily
and jockey for turf-sometimes in open confrontation-around other aspects of their relationship,
this transactional work felt relatively "innocent" to all sides.

indeed, the Corporate Model may be simply those interactions that are possible between
a highly organized constituency and a lawyer when there is minimal trust or familiarity between
the two. Its innocence makes it attractive to organizers and leaders who are especially wary of
lawyers, and the apparent clarity of the lawyer's role makes it an obvious first answer to the
theoretical conflicts between traditional lawyering and organizing.65 But its simplicity ultimately
limits growth of strong relationships between the lawyer and the members of the organization,
preventing either from becoming more skillful at relating to the other, as discussed more fully in
the conclusion. The limited relationship prevents the organization from getting all the value it can
from the lawyer. There is no provision in this model for the lawyer to interact with the
organization's membership in their daily struggles to continue organizing and exercising power,
so if the lawyer has skills and knowledge that could be relevant to that process, it will never be
known. The transactional work may make use of the lawyer's relationships with institutional
players, but not her relationships with other clients. And the lawyer's values and critical eye,
developed through personal experience as well as learned from a long tradition of lawyers
struggling for social change, are not welcomed. The lawyer is largely a technician.

Perhaps the purest articulation of the Corporate Model is the strict circumscription of the
lawyer's role in ACORN Law, the legal office of the former Association of Community
Organizations for Reform Now, a grassroots membership organization made up largely of low-
income people of color, organized into local, city, and state chapters across the country.66 Though
ACORN lawyers are required to take training in community organizing, most do not play a role in
formulating the organization's issue agenda and strategies.6 7 While ACORN is a famously
combative organization, with each chapter usually involved in several issue struggles and
negotiations with multiple adversaries simultaneously, its lawyers perform almost entirely
supportive work. "At ACORN the legal work is devoted to keeping the corporate machinery
oiled and preserving associational rights through court action. Our job is to maintain a structure
through which organizers can organize., 68 By policy, ACORN as an organization does not use
impact litigation to achieve social change, and by culture it is extremely wary of allowing lawyers
to dominate, or even participate in, group decision-making, identity-forming, and public

65 See Janine Sisak, If the Shoe Doesn't Fit... Reformulating Rebellious Lawyering to Encompass

Community Group Representation, 25 FORDHAM URB. L.J. 873, 882 (1998) (explaining that the "innocence" of the
corporate model also makes it well-adapted to the use of legal aid organizations whose work is constrained by funding

restrictions and describing the innovative transactional work done by Brooklyn Legal Services Corporation to support the
development of community institutions without running afoul of the political restrictions attached to federal Legal
Services Corporation funding).

66 While ACORN chapters have recently dropped the name ACORN and rebranded following negative

publicity campaigns against them, I continue to use the name ACORN here because there is otherwise no organizational
name that covers the shared history, strategies, tactics, and structures of all of these chapters. "ACORN" remains an
organizing model, if no longer a corporate entity.

67 Steve Bachmann, ACORN Law Practice, 7 LAW & POL'Y 29, 35 (1985). Bachmann also described

ACORN's experiment with locating its lawyers both inside and outside the organization, including, for a period, in a
separate private but affiliated for-profit law firm. See id. at 35.

68 Id. at 34.
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representation processes. 69 ACORN Law makes clear in its recruiting materials that lawyers
looking for the glory of being in the center of the stage of social struggle need not apply. 70 In the
words of ACORN founder and Chief Organizer Wade Rathke, "[y]ou know, it is not necessarily a
colorful area of law, but there is a tremendous amount of work that needs to be done in areas like
access to public records and opening up payroll and other deduction systems."7 1 Indeed, as
Rathke notes, transactional work can be innovative and risky. In 1967, the United Farm Workers'
brand new in-house counsel, Jerry Cohen, filed papers to set up a new union, the United Peanut
Shelling Workers of America. The union had exactly nine members-peanut shellers who
worked in a small shed on a UFW-owned ranch. Until then, these nine workers' membership in
the UFW had brought the entire union under the National Labor Relations Act's (NLRA)
prohibition on secondary boycotts, even though the rest of the union's membership-thousands of
farm workers-were not covered by the NLRA as agricultural workers. As a result, the UFW
faced loss of one of its most successful tactics. Simply by reincorporating these nine workers into
a separate union, Cohen freed the UFW to lead a national boycott of California table grapes over
the next three years.72 By 1971, the UFW had contracts with nearly all California grape growers,
and its membership had grown to 70,000. 7'

Clever lawyers with a deep understanding of organizing who are willing to take risks
may begin in this model, but move into the Enabling Model, below, as they discover ways to open
opportunities for organizing in even the most seemingly technical projects.

I do not mean to suggest that all or even some lawyers do or should adopt these models'
boundaries as their role boundaries. In nearly all cases in which lawyers collaborate with
organizing efforts, they are expected to play the corporate role to some extent, even when they are
also simultaneously engaged in activities described under another one of the models below. But
they are acting as corporate representation insofar as they are engaging in the fundamental action
of recognizing the organization, of seeing individuals first in their organizational capacity as
group members, leaders, and representatives, rather than as individuals with personal needs. As
always in organizing, recognition is a crucial step that calls for enormous respect for the
organization. For that reason, it is inappropriate and inauthentic where the group has not
progressed through the organizing process to the point where the group members themselves have
recognized the organization. This means more than simply that they have named it and pledged
allegiance to it. Rather, the leaders must be disciplined in standing for the whole, their
constituency equally disciplined in holding their leaders accountable; all must to some extent
recognize the difference between their private selves and their public organizational selves. When
a group is not practicing organization in this way, a lawyer who attempts to engage in the
Corporate Model is practicing fantasy.

I have described above how organizing is an endless process; a group that strays from
that discipline is an inappropriate partner for the Corporate Model, even though it might be

69 Id. at 33-34.

70 Jd. at 34.

71 Quiglcy, supra note 43, at 461.

72 See Jennifer Gordon, Law, Lawyers and Labor: The United Farm Workers'"Legal Strategy in the 1960s

and 1970s and the Role of Law in Union Organizing Today, 8 U. PA. J. LAB. & EMP. L. 1, 15 -16 (2005) [hereinafter

Gordon, Law, Lawyers and Labor]; see also MARSHALL GANZ, WHY DAVID SOMETIMES WINS: LEADERSHIP,

ORGANIZATION AND STRATEGY IN THE CALIFORNIA FARM WORKER MOVEMENT, 216-17 (2009).
71 UFW Chronology, UNITED FARM WORKERS, http://www.ufw.org/_page.php?mcnurearch&in =

_page.php?menu rcsearch&inc = history/0l lhtml (last visited Nov. 6, 201 1).

472011]



UNIV. OF PENNS YL VANIA JOURNAL OF LA W AND SOCIAL CHANGE

venerable in age and have all the trappings of organization, e.g. hierarchies, titles, handshakes. It
is not only when approaching the new, inchoate group that the lawyer must be honest and critical
before engaging in corporate lawyering. Indeed, one of the shortcomings of the traditional
commercial corporate lawyering model is that it does not provide for this moment of approach,
the reckoning of whether authentic recognition is possible.

B. Legal M*A *S*H Unit

Organizing often generates legal casualties-leaders arrested for civil disobedience or in
retaliation; opponents suing the organization or leaders; leaders or organizers who make mistakes
when venturing into unfamiliar institutional territory. In addition, participants in organizing
efforts are often already facing legal liabilities such as eviction, benefit termination, and
bankruptcy. The M*A*S*H Lawyer in this model handles short-term legal "first aid" to keep the
leaders up and organizing. Like the corporate lawyer, the M*A*S*H Lawyer does not directly
advance the core goals of the organization-his legal claims are not the same as the
constituency's principal demands. Unlike the Corporate lawyer, this lawyer relates directly to
individual members of the constituency. Indeed, the M*A*S*H Model shares many assumptions
with what William Simon has named the "conservative" understanding of law: that legal needs
are, like medical needs, a detour from the productive sphere (in this case, the public, political
sphere), to be "solved" by the lawyer with minimal distraction to the client.74 Nevertheless, the
M*A*S*H Model is not to be confused with traditional delivery of legal services to individuals.
Crucially, over time, M*A*S*H lawyering is targeted to indirectly support the constituency's
organizing capacity by freeing up leaders to address their core goals-it is more of a field hospital
than a civilian emergency room.

Jennifer Gordon writes how The Workplace Project, a combined legal services and
immigrant worker organizing project in Hempstead, Long Island, developed a triage system to
handle workers who walked in the door with immediate crises, such as denied paychecks, work-
related injuries and threats of arrest or deportation.75 The worker might first sit with a lawyer,
who, playing the traditional legal services role, could attempt to find an immediate solution that
would at least put food on the worker's table that night or assuage his fears of deportation.76 Only
after the immediate heat was off would the worker talk to an organizer and be recruited to
participate in organizing efforts to change the root conditions that had led to his predicament. The
Workplace Project has recognized that, while the comfortable do not organize, neither do the
panicked, the terrified, or the incapacitated. 77

Similarly, Make the Road New York, formerly Make the Road by Walking, is a
community organization based in New York City that employs lawyers, legal interns, and legal
advocates to provide legal services to organization members. 78 Not only does this service help

74 Simon, supra note 46, at 472-73.
75 Jennifer Gordon, We Make the Road by Walking: Immigrant Workers, The Workplace Project, and the

Struggle for Social Change, 30 HARV. C.R.-C.L. L. REV. 407, 430, 437 (1995) [hereinafter Gordon, We Make the Road by
Walking].

76 Id. at 442.

77 Id.
78 See Legal and Support Services, MAKE THE ROAD NEW YORK, http://www.maketheroad.org

/howwework lcgal.php (last visited Sept. 19, 2011) (describing the holistic approach of Make the Road's legal services

department); see also Rose Cuison Villazor, Community Lawyering: An Approach to Addressing tnequalities in Acress to
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keep community leaders on their feet and organizing, it also serves as a recruiting tool. New
potential leaders join the organization to get access to the exclusive legal services, then stay and
work on organizing.79 This aspect of M*A*S*H lawyering-its restriction to group members
(formally or informally defined), and therefore its requirement that individuals join the organizing
effort if they want legal services-is its sharpest break with traditional legal services' value of
"access for all."

Some critics see this requirement as a form of unethical compulsion, noting that the
better off can obtain legal services without pledging servitude to their lawyers. 80 Such criticism
rests on two incorrect assumptions. The first is an insistent view of poor or marginalized clients
as bundles of weakness and need, so that all power and resources in the lawyer-client relationship
must flow from the lawyer. The "liberal asking" lawyer, in William Simon's terminology,
reinforces her own power by adopting a pose of benevolent giving, but in the process also
enforces the client's powerlessness and dependency. 81 To ask the client for something in return
requires the lawyer to appreciate the knowledge, skills, and resources that even the most
marginalized client brings to the table (even when the client himself may not see them), as well as
to acknowledge the limits of the lawyer's own power. Such a reversal can be more generous and
imaginative than the pure charity of the traditional legal services model. The second assumption
relied on by critics of the membership-for-services requirement is the expectation that
participation in organizing is something unpleasant, a cost exacted on the client. But organizing
can be an opportunity for those who participate, which is why the poor and marginalized have
been doing itforfree for thousands of years. It is simply not true that for the organization to gain
something from the individual, the individual must lose something to the organization.
Organizing works because both parties to a relationship gain power. This is precisely what
Loomer means by "relational power. 82

The M*A*S*H Model makes great use of lawyers' special access to the courtroom. It
may also mobilize lawyers' relationships and knowledge of institutions, if the lawyers are repeat
players in the fair hearings, housing courts, and criminal courts in which leaders find themselves
tangled. Lawyers indigenous to the community where the organizing effort takes place can act as
"fixers," eradicating small problems to enable leaders to concentrate on larger issues. Lawyers
may also be freer to incorporate some of their values than in the Corporate Model. If, as at The
Workplace Project or Make the Road, they are an entry point for leaders into the organization,
their focus on the neediest and most disempowered individuals can pressure the organization into
comprehending and accommodating these souls who otherwise would not float to the top of a
rough-and-tumble group formation process.

On the other hand, this model is more vulnerable to the distractions of legal thinking than
is the Corporate Model. The seductive immediate payoff of traditional legal services delivery

Health Care for Poor, of Color and Immigrant Communities, 8 N.Y.U. J. LEGIS. & PUB. POL'y 35 (2005) (discussing Make
the Road's successful integration of legal services and organizing as a model of community Iawyering).

79 Interview with Andrew Friedman, Director, Make the Road by Walking, in Brooklyn, N.Y. (May 5,

2005); Interview with Deborah Axt, Coordinator of Legal and Support Services, Make the Road by Walking, in Brooklyn,
N.Y. (July 14, 2005).

80 See, e.g., Scott L. Cummings & Ingrid V. Early, A Critical Reflection on Law and Organizing, 48 UCLA

L. REV. 443, 495-98 (2001).
81 See Simon, Visions of Practice, supra note 48, at 475-76 (critiquing the liberal model of asking a client to

define his or her interests).
82 Loomer, supra note 30.
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competes with the long-term power-building of organizing. It is dangerously easy for the
lawyers' mission to creep into the core struggles of the organization, until the lawyers are
servicing the leaders full-time. Arguably, this has happened in many labor unions, where the
"servicing model" and grievance processing have eclipsed organizing as the primary, and often
only, ways that members experience the power of the union.8 3

C. Lawyer as Political Enabler

The Enabling Model bears some resemblance to the Corporate Model, in that the lawyer
is concerned with group interests and organizational formation. But this model is distinct from
the Corporate Model in that it is concerned specifically with the group's interest in continuing to
organize and to build power.

The Enabling Lawyer may engage in the full range of lawyering activities, such as
litigation, negotiation, advocacy, drafting, and research, but always toward the goal of facilitating
or opening spaces for organizing and the exercise of relational power. For example, the lawyer
may work to defeat injunctions against organizing or demonstrating; find creative loopholes in
existing law into which community leaders can fit their demands; uncover the legal leverage
which organizations can use to target their organizing; use litigation to attack particular figures or
institutions that are collaterally attacking the organization and preventing it from engaging with
its real political target; and file lawsuits to slow down institutional processes and give organizing
processes time to work. The Enabling Lawyer will rarely, if ever, style the group's ultimate
demands as legal claims. Rather, she will use her practice to enable the group to make its own
demands and seek its own victory through political, economic, social or cultural means.

Jennifer Gordon's study of the role of United Farmworkers' General Counsel Jerry
Cohen is a concrete and moving portrait of the Enabling Lawyer in action.84 The UFW was the
first widely successful and sustainable union organized among the migrant workers of
California's agricultural valleys. In the 1960s and 1970s, they used an innovative hybrid of labor
and civil rights movement strategies to win industry-wide collective bargaining agreements and
change power relationships in the grape, lettuce, and other major agricultural industries. The
UFW rarely attempted to achieve its goals-higher wages, worker safety, hiring halls, dignity and
self-determination-by suing for them. Rather, they mobilized their power--developed through
years of exhaustive face-to-face relationship building, recruitment and training of thousands of
individual farm workers-into strikes, boycotts and dramatic nonviolent action.85 They forced
their opponents to the negotiating table using economic, political, and cultural strategies. But
throughout their struggle, the UFW legal department engaged in a frenzy of litigation: overturning
injunctions that outlawed picketing, challenging "backdoor contracts" by the rival Teamsters
Union, exposing conspiracy agreements signed among growers, and defending the legality of
secondary boycotts. Rather than replacing the farm workers' relational power with legal power,
Cohen and his colleagues used legal power to clear the paths for the farm workers themselves to

83 See Trevor Coiling, What Space for Unions on the Floor of Rights? Trade Unions and the Enforcement of

Statutory Individual Employment Rights, 35 INDUS. L.J. 140, 146-47 (2006); Christina Cregan, Can Organizing Work? An

Inductive Analysis of Individual Attitudes Toward Union Membership, 58 INDUS. & LAB. REL. REV. 282, 283-84, passim

(2005); Matthew W. Finkin, Bridging the "Representation Gap, "3 U. PA. J. LAB. & EMP. L. 391 (2001).

84 See generally Gordon, Law, Lawyers and Labor, supra note 72.
85 For robust tellings of the UFW's early organizing, see JACQUES LEVY, CESAR CHAVEZ: AUTOBIOGRAPHY

OF THE LA CAUSA 258-59 (2007); see also GANz, supra note 72, at 258-60.
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mobilize and win.
Notably, the UFW in its early years may not have had a level of formal organization and

stability that would have justified a Corporate approach. Nor was its legal department cabined
from the movement's core activities, as in the Corporate Model. Rather, Cohen frequently sat at
the table with Chavez, Dolores Huerta, and other lieutenants and organizers, helping to plot
strategy and brainstorm tactics. He was also at the negotiating table with growers, hammering out
the details of union contracts. He was simultaneously in the thick of things and yet never in the
way of the organizing itself.86

Research and education are among the most frequent activities of the Enabling Lawyer.
Jack Minnis, legal researcher for the Student Nonviolent Coordinating Committee (SNCC), was
playing this role when he wrote Stokely Carmichael in 1965 to point out that "Alabama Law says
it is possible to bring into existence a totally new political party," provided that it choose a visual
symbol that does "not resemble in any way" the white rooster of the Alabama Democratic Party
(student volunteers in Lowndes County chose a black panther).87

Because this role is not modeled on a traditional lawyering role, such as corporate
counsel or legal aid, its boundaries are less well defined than the boundaries of the Corporate or
M*A*S*H Models. Its indeterminacy is both a danger and an opportunity. On the one hand, a
lawyer so closely involved in the core organizing process may begin to dominate decision-making
and agenda-setting in exactly the way that organizers like Ron Chisom fear.88 Additionally, with
the lawyer taking such a prominent public role, she can easily come to be seen as the
spokesperson for the organization. The lawyer certainly must represent the organization and tell
its story in court, where her portrayal of the organization can be frozen into legal reality if, for
example, the court lifts an injunction to allow the organization to picket only as long as its
activities and demeanor match those described by the lawyer in her argument. Perhaps the most
notorious example of this kind of legal-tail-wagging-the-organizational-dog was Martin Luther
King's painful turnaround at the foot of the Pettus Bridge during the second aborted Selma-to-
Montgomery march. There, lawyers had represented the SCLC's nonviolence to a federal judge
as a desire to avoid violence, rather than to expose state violence; as a result, the judge partially
lifted an injunction in order to allow activists to march just far enough to avoid provocation, but
not far enough to create the kind of moral drama they needed. 89

Similarly, intertwining lawyers into a group's core activities means that lawyers'
missteps can tactically impede organizing. Cohen himself tells of Chavez's disappointed outrage
when Cohen triumphantly announced that he had defeated an injunction forbidding the farm
workers from using bullhorns in public. Chavez had seen the injunction as a golden opportunity
to make headlines with a graphically unfair arrest. Cohen's "victory" mined Chavez's tactic and
foreclosed what could have been an important experience for participating farm worker leaders. 90

On the other hand, the indeterminacy of the Enabling Lawyer's role presents
opportunities for the lawyer to activate the full range of her skills, knowledge, access, and

86 See generally Gordon, Law, Lawyers and Labor, supra note 72, at 46-50; GANZ, supra note 72, at 234-

35; LEVY, supra note 85, at 261, 313, 316, 339, 345, 479, passim.
87 TAYLOR BRANCH, AT CANAAN'S EDGE: AMERICA IN THE KING YEARS 316 (2006).

88 See Quigley, supra note 43, at 457-58 (discussing the risks of lawyers creating dependency as leaders of

organizations).
89 DAVID GARROW, PROTEST AT SELMA: MARTIN LUTHER KING, JR., AND THE VOTING RIGHTS ACT OF

1965, at7S, 112 (1978).
90 Gordon, Law, Lawyers and Labor, supra note 72, at 16 n.47.
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relationships. The organizers, leaders, and organizing participants who can handle such a
complicated relationship can get the full value of lawyers with whom they associate. Just as
importantly, the multiple points of contact and the need to be conscious of constructing the
relationship at every point provide opportunities for learning and growth. Where the Corporate
Model lawyer is quarantined from the organizing process, the Enabling Lawyer must learn a great
deal about organizing. If the lawyer does not come to dominate and reframe discussion, she will
learn to think outside of the traditional litigation box. It will often be useful for the lawyer to
bring unwinnable actions in order to advance political goals by attracting public attention or
forcing opponents to commit resources and reveal information about themselves (UFW counsel
were especially talented at this).91 Similarly, if the participants in the organizing effort do not
simply either defer to or shun the lawyer, they can learn something of the lawyer's knowledge and
way of seeing systems. Perhaps more importantly, they have the opportunity to learn and perform
a new role: that of partners in power with the lawyer, where previously they may have approached
lawyers only in weakness or fear.

When both sides are willing to question their roles and learn from one another, they can
begin to work as a more powerful whole. For example, when ECCO organized unemployed
workers to demand reform of the state's "One-Stop Career Center" for the unemployed, lawyers
from Neighborhood Legal Services advised leaders on how to translate their grievances into the
language of the regulations governing the Center. But the lawyers' first draft of demands was
unsatisfying to the workers, because the lawyers had, acting from habit, drafted demands that
would make the Center easier for legal services lawyers to act on behalf of clients. Demands such
as "inform all users of their right to be accompanied by legal counsel when they meet with an
agency officer," and "post in a visible place the guidelines governing the Center's use of funds"
left workers dissatisfied. For their part, the lawyers, with their knowledge of the system, pointed
out that the center's director would never agree to worker demands that would force her to violate
federal regulations and risk losing the center's funding. After a contentious meeting, the lawyers
came back with a draft set of rules requiring the center to spend all of its job training funds for
any given quarter (the center was routinely sending most of its funds back to the state, unused),
and the leaders enthusiastically planned a successful action to pressure the center director to agree
to the rules. If the lawyers had negotiated alone with the center director, they could easily have
won a set of reforms meaningless to the center's users. If the workers had gone in without the
lawyers, they might never have understood the institutional and legal pressures pushing them back
out the door. The agenda crafted by workers and lawyers together was faithful to the real goals of
the workers-to gain access to job training and decent job opportunities-while being legally
savvy enough to be winnable. And, more importantly in the long run, each learned how to relate
to the other, enabling even more nuanced and intricate collaborations in the future.

D. Organizing on the Scaffold of Litigation

This model flips the organizing-lawyering relationship of the first three models on its
head. Here, litigation is the principal strategy for achieving the constituency's demands, but
litigation is conducted in such a way as to maximize opportunities for organizing in the shadow or
margins of the case. I approach this model warily, as its most common form is a weak version in
which sympathizers are mobilized to engage in quick, superficial displays in support of lawyer
heroes. Beltway public interest firms on both the right and left have grown adept at busing in

9' Id. at21.
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supporters to picket outside the Supreme Court whenever the firms' lawyers are arguing their
impact cases inside.92 These activities give the appearance of an organizing effort, but in fact they
fulfill none of the criteria of organizing. They provide little or no learning and development to
demonstrators, and they build no relational structures amongst participants, other than the
relationships that develop incidentally between demonstrators passing the time with
conversation-no more than would be developed at any supermarket with long checkout lines. In
addition, they are ephemeral, with demonstrators rarely seeing one another again, let alone
continuing to operate a lasting organizational structure that they can apply to other struggles. The
organization's staff develops the capacity to mobilize demonstrators, but those demonstrators
have no say in the strategy of the demonstration itself, let alone the legal strategy. Demonstrators
may discover a shared identity as proponents of a common issue, but this shared identity is as
superficial as cheering for the same baseball team-they will separate as soon as the next issue
comes along.

This model concerns the use of litigation-not merely argument-as a process that
provides a timeline, forum, and focal point for authentic organizing. For example, in the late
1980s, The American Center for Law and Justice (ACLJ), a conservative Christian public interest
firm, won a series of high-profile cases establishing the right of religious groups to use school
facilities for their activities. The ACLJ, in coalition with grassroots evangelical groups such as
the Christian Coalition, conducted mass organizing during this litigation-but not to turn out
busloads of supporters to the Supreme Court. Instead, they conducted a broad grassroots
organizing campaign, "Ripe for the Harvest," creating a network of hundreds of high-school bible
study groups in towns across the country, ready to either take advantage of newly opened school
buildings or conduct pray-ins outside of still-closed ones.93 This was impact litigation that grew
the movement at the grassroots, strengthened local church congregations, and developed hundreds
of student leaders. When scattered schools resisted the Supreme Court's order to open their doors
to religious groups, this robust, multi-state network of organized students stepped up to push for
enforcement of the law, turning one of impact litigation's weaknesses, difficulty of enforcement
across broad areas, into an opportunity for public attention and leadership development.94

In some instances, as with the ACLJ above, high-profile litigation helps galvanize a
national movement, focusing and mediating local groups. But small-scale litigation may be even
more effective as scaffolding for the development of local organizing. Micro-litigation in
municipal bread-and-butter forums such as housing, small claims, and family court, with their
quick pace and relative informality, provides a surprising number of opportunities for group
action and the emergence of individual leaders. More importantly, municipal and local courts are
often already familiar, even integral mechanisms in low-income people's day-to-day life and
relationship-making struggles. For better or worse, housing court is no rarified place of retreat for
the resolution of extraordinary disputes that threaten to disrupt residential life; it is more often
than not the meeting place of first resort for landlords and tenants to work out routine
bookkeeping and maintenance issues. It is not uncommon in many neighborhoods for a tenant

92 See e.g. CLINT BOLICK, VOUCHER WARS: WAGING THE LEGAL BATTLE OVER SCHOOL CHOICE 182

(2003) (describing the hero lawyer emerging from the Supreme Court building after arguing in favor of school vouchers:
"Our rally dwarfed theirs .... I plunged into the crowd, shaking dozens of hands and exchanging high-fives along the
way."); cf Lucie White, Mobilization on the Margins of the Lawsuit: Making Space for Clients to Speak, 16 N.Y.U. REV.
L. & SOC. CHANGE 535 (1987-88).

93 HANS I. HACKER, THE CULTURE OF CONSERVATIVE CHRISTIAN LITIGATION 25 (2005).

94 Id.
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who has never met her landlord to be on a first-name basis with her landlord's lawyer.
As public spaces, in my experience, these courts do not work well. They are strictly and

often abusively regulated according to arcane procedural rules by frustrated judges appointed by
local elites. But their centrality to community power relations means that litigation there presents
opportunities to alter those relations, and that lawyers for low-income people play an important
role in the transformation of these public spaces.

My own experiences with organizing on the scaffolding of litigation have taken place in
New York City Housing Courts. The state created these courts in the early 1970s, in response to
pressure by the tenant movement, to provide a space for the recognition of tenants' rights to
repairs and decent living conditions. After forty years of domination by the professional
landlords' bar, the Housing Courts have been reshaped to quickly facilitate the enforcement of
landlords' rent claims against tenants en masse, often making it easier and cheaper for a landlord
to litigate a month's late rent or a ledger anomaly than to confront a tenant in person. What is left
from the original vision is one Housing Court part (out of ten parts in each borough) where
tenants can sue their landlords for the correction of housing code violations. This part
(redundantly called the "HP," or "Housing Part,") is a frequent haunt of lawyers from Legal
Services or Legal Aid, as well as of the more vocal, angry, informed (or, as the landlords' bar
refers to them, "problem") tenants. Importantly, the HP part is the only Housing Court part in
which tenants can bring group actions with multiple plaintiffs.95

"HP" actions seek injunctions ordering landlords to perform repairs, but they can also
result in costly civil fines to landlords whose buildings have deteriorated considerably, or who
refuse to comply with court orders. Unlike large-scale civil rights litigation, HP actions are often
resolved in one or two court appearances, the law involved is relatively straightforward, and cases
are heavily fact-based.

Professional landlords have long ago learned how to ignore or neutralize traditional
tenant organizing efforts. They send low-level service employees to take the heat at angry
building lobby meetings, while the actual owners remain anonymous behind generic shell
corporations.96 Tenants looking to take the fight to where their landlords live and work end up
gathering impotently at one of the notorious mailbox stores where most building owners keep the
post office boxes that are their only registered address. Tens of thousands of tenants in Brooklyn
know their landlords only through a single address-199 Lee Avenue-a tiny post office supply
store in Williamsburg, whose owner is legally prohibited from giving out information about box-
holders. 97

Thus, organized tenants find that the traditional public spaces of building lobbies and
streets have been evacuated of power. But in the HP part of the Housing Court, as with all civil
litigation, landlords can be subpoenaed and forced to appear, or at least to send representatives
fully authorized to agree to demands and be held accountable. Often, when a landlord refuses to
meet with a nascent tenant organization, and a legal services attorney initiates an HP action on the
organization's behalf, the first court appearance becomes, in effect, the meeting that the tenants
had originally sought.

In one such instance, I represented a newly-organizing group of tenants from a severely

95 See N.Y. CITY CIV. CT. ACT § 110 (McKinney 2011); ADMIN. CODE OF THE CITY OF N.Y. § 27-2115(h).

96 See Nekoro Gomes, Who"s In Charge Here Anyway, CITY LIMITS (Oct. 19, 2009), http://www.citylimits.

org /news/articles/3823/who-s-in-charge-here-anyway (discussing the anonymity of landlords in New York City and
potential legislation that would require building owners to register their names, residences and business addresses).

97 Id.
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deteriorated building. The building had recently been bought by an abstractly business-minded
investor landlord whose goal was to concentrate on renovating vacant apartments into luxury
units and attracting high-income renters, while making no investment into the dilapidated
apartments of the long-term rent stabilized (and thus, less profitable) tenants. Following the usual
real estate naming system, the landlord was known only as "[address of building] LLC." The
registered address was a post office box. The property deed on record with the city was signed by
someone with a common name. I had joined in a few of the tenants' early meetings and met with
a number of them in their apartments, where they pointed out the leaks, broken door locks,
smoking light fixtures, and sagging ceilings that had accumulated over months of the landlord's
neglect. The tenants had requested a meeting with the landlord, but been refused: he would meet
with any of them individually, but never together.

Facing immediately hazardous conditions in their homes, the tenants asked me to
represent them in an HP action. As an attorney, I drafted and filed the papers necessary to start
the case and lay foundations for later arguments, and served them on the landlord's post office
box. I also filed a subpoena requiring a principal of "[building address] LLC" to appear. At the
next tenant meeting, tenants signed up to attend the next court date, at which we would directly
confront the landlord. On that date, half a dozen tenants arrived in court with photographs and
other evidence from their apartments-Elizabeth M brought a pill jar full of dead bedbugs she had
collected from her children's bedroom. The judge, eyeing the group nervously in anticipation of a
long afternoon of testimony, sent us off to a conference room to talk settlement. Suddenly, the
half-dozen tenants were sitting around a long table with their landlord, having the meeting he had
refused earlier. They explained their photographs, with a court staffer interpreting between
Spanish and English. As they met, other court staff gathered around the edges of the room to
watch. When Elizabeth held up her bedbug jar, the staffers gasped; when the landlord blustered,
they laughed at him. When the landlord filibustered, as a group we stood up, threatening to walk
away from the table to go see the judge. Knowing he was beaten, the landlord signed a consent
agreement--enforceable as an order of the court-to perform all the repairs. More importantly,
he also agreed to meet personally with the tenant association every month from then on. If he
failed to do so to the tenants' satisfaction, they and he knew that they could drag him back into
court for contempt.

This was an organizing victory, not a litigation victory. An organized group confronted
their powerful landlord face-to-face, winning concrete demands, including, most importantly,
recognition of their tenant association and a commitment to meet and deal with them in person at
their building from them on. This commitment reinvested the traditional space of the building
lobby as a meaningful public space where the tenant association could grow and tenant leaders
could do public business with the landlord in the future.

But this was more than simply bargaining in the shadow of the law. The HP proceeding
created the only public space in which such bargaining was even possible. its status as a legal
forum forced the landlord to the table, while its informality allowed the tenants to take charge
once there. And the building lobby was not the only space transformed and reinvested; the
Housing Court-which had been, and would continue to be, an unfortunately repeating part of
low-income tenants' lives-was transformed; the tenants had taken over one of its rooms, the
court staff had been reduced to spectators, and the tenants had begun to understand the courthouse
as a place where tenants far outnumber landlords, lawyers and judges.

The litigation supported the tenants' organizing in other ways as well. By forcing them
to follow a timeline, it helped these tenants to overcome their inertia and tendency to put off or
avoid confrontation. The looming court date created a sense of urgency as tenant leaders worked
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to mobilize their neighbors to attend. The expedition to the courthouse heightened the importance
of the meeting there. Tenants dressed up and prepared their statements, rather than merely
venting their anger as they comfortably did when meeting in their own building The same
(limited) formality that usually makes Housing Court an education in confusion and impotence
was, in this case, a lesson in how to conduct public business in a public place. In other words, the
litigation provided opportunities for the tenants to develop their public leadership skills,
strengthening their organization and equipping them to better advocate for themselves in future
conflicts.

By way of contrast, I observed one of the worst misapplications of this model during the

legal and political battles leading up to a crucial Supreme Court argument on affirmative action.
A group of student leaders, catalyzed by the court case, were organizing in support of affirmative
action. They had recruited fellow students to the cause by interviewing them for a documentary
on what affirmative action meant to them in their lives; they had then invited all interviewees
together for a screening of the documentary and a discussion. As a law student at the time, I was
there for the screening. The effect of seeing ourselves on the screen gave students a similar
experience to Mr. Domingo's upon hearing his voice amplified at ECCO's campaign action.
Students took ownership of the meaning of affirmative action and began to articulate a group
definition in which we were publicly invested as a group. Unfortunately, the process was
interrupted by a lawyer involved in the actual litigation, who would leave for Washington the next
day to help the defense team prepare oral arguments. "You're all wrong," he said after receiving
a round of well-earned applause for his work on the litigation. "Affirmative action is about giving
university administrators the freedom to craft a diverse student body. That's all it's allowed to be
about, and that's all you should be talking about." The discussion was over. At the start, there
had been a large turnout of students who opposed affirmative action-not to heckle or bring down
the meeting, but to watch themselves as part of the documentary. They had been part of the
discussion, a few even saying that they felt they could support the group definition of affirmative
action being developed there. Once the lawyer took the floor, they left, along with all the
supporters who already understood the legal argument and were bored to hear it again. Though
affirmative action in university admissions most directly affects students, the lawyer relegated
students to the role of cheerleaders. By disrupting the student organizing process, the lawyer
ensured that the high profile case would leave behind only legal precedent, with little relational
power available for exercise outside of court. He ensured the students' dependence on lawyers.

But this experience also shows that impact litigation can catalyze organizing, by
providing a dramatic public story in which individual stories can take on a larger meaning.
Before the Supreme Court agreed to hear the affirmative action cases, there was ample interest
among students in organizing to preserve, expand, or improve affirmative action. But there had
been few moments when one could organize on one campus and know that thousands of others
were organizing at the same time across the country. The litigation, because it was trans-local,
helped occasion a movement.

It is dangerous to rely on high-profile events to get people to organize, for the same
reason it is dangerous to rely on charismatic leaders-the catalyzing event or person will pass,
and in the meantime the followers do not develop the self-reliance to continue on. But high
profile impact litigation can nurture organizing when both lawyers and organizers organize
deliberately around what will come after the final decision (rather than organizing for the
decision), as in the case of the ACLJ's conservative Christian litigation discussed above. Like
many of the strategies considered in this paper, there is nothing necessarily innovative or cutting
edge about such mindful use of litigation. It has been a common practice for decades, though it is
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often overlooked when it comes time to draw lessons.
Indeed, the practice of organizing for the aftermath of judgment existed at the heart of

what has become a common example of supposedly pure impact litigation: the LDF's school
desegregation campaign of the 1940s and 1950s. In fact, that campaign was conducted in such a
way as to nurture dozens of local organizing efforts through (often contentious) coordination with
the NAACP's grassroots membership. The dozens of black teachers' associations organized
across the south in order to act as plaintiffs in teacher pay equalization suits brought by LDF are
often neglected in the narrative of the litigation campaign. 98 High profile lawyers such as
Thurgood Marshall or Spotswood Robinson would quickly win a local lawsuit, and then transfer
control to the local teachers' association to continue negotiating the implementation of the court's
order. 99 Teachers who had never in their careers protested their conditions now learned political
skills necessary to keep their groups together, achieve consensus, and bargain with white
officials-Marshall would often drop in unexpectedly to criticize their tactics and brusquely train
them on how to play political hardball. 100 Indeed, one of these teachers, Septima Clark, went on
to pioneer the Citizenship Schools movement through which thousands of local people became
involved in the Black freedom struggle throughout the South.'0 ' Notably, LDF attorneys did not
do any organizing themselves. Instead, they used their special access to legal forums and the
promise of the sweeping power of litigation to enliven local citizens and create an institutional
context into which organized teachers could plug themselves (it would have made little sense for
black teachers to organize and attempt to negotiate with white officials before the materialization
of the legal stick). Again, litigation provided the scaffolding on which a group could organize and
advocate for itself

The Scaffolding Model shares an uneasy border with the Enabling Model; both lawyers
engage in large-scale litigation and group representation, and both hope to carve a path for
organizing to follow. But unlike Enabling Lawyers, Scaffolding Lawyers do not shy away from
naming the constituency's central demands among their legal claims. The power they wield in
litigation is greater than what has been to that point developed by the organization or movement.
The constituency grows its power and takes possession of the victory in the course of enforcing it.

This model is attractive to many lawyers because it places them in a high-profile,
challenging role. It is also popular with movement strategists because of its potential for
catalyzing sweeping, trans-local movement activity. Impact victories also tend to have great
expressive effect, asserting rights in the best sense of the word-as invitations to those on the
margins to be included as "first-class citizens" in the community. But this model also comes the
closest to overwhelming the core values of organizing. Issues are cut, timing is chosen, goals are
defined, arguments are formed, and plaintiffs' stories are told at the lawyers' discretion. Of

98 MARK TUSHNET, THE NAACP LEGAL STRATEGY AGAINST SEGREGATED EDUCATION 1925-1950, at 18-

19, 43-45, 58-60 (1987).
99 RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V. BOARD OF EDUCATION AND BLACK

AMERICA'S STRUGGLE FOR EQUALITY 213-15 (Alfred A. Knopf ed. 2004).
100 Id.

101 "While living in Columbia [South Carolina], during World War I, she had joined the teacher-salary

equalization campaign of the National Association for the Advancement of Colored People (NAACP), an act she

characterized as her first 'radical' act, 'the first time I worked against people directing the system for which I was

working."' Katherine Mellen Charron, We've Come A Long Way, in GROUNDWORK: LOCAL BLACK FREEDOM
MOVEMENTS IN AMERICA 16, 119 (Jeanne Theoharris & Komozi xoodard eds., 2005) (quoting Septima Clark, ECHO IN
MY SOUL 81, 82 (1962)).
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course, lawyers may consult with community leaders, but consultations with disorganized
constituencies may be costly or impossible, and nothing holds lawyers accountable to any
consultations they stoop to undertake. The idea of lawyers taking it upon themselves to be
movement-makers clashes with the bottom-up, power-shifting nature of relational organizing.
Community leaders may control the mechanisms of enforcement of the legal victory, but they
organize only within the bounds set by the lawyers' claims. Perhaps the most attractive feature of
this model is how easily it can be adopted by legal organizations that are designed for engagement
in traditional impact litigation or legal services provision. It does not require that the lawyer
learns new skills or even operates in an unfamiliar forum, but it does require that she act with
mindfulness and discipline. And this may mean conflict with funders, nonprofit boards, and pro
bono partners-the litigator's more immediate "constituency." For this reason, the Scaffolding
Lawyer is the most vulnerable to diversion both by capture and by self-delusion.

E. Lawyer as Organizer

This model does not refer to lawyers who quit lawyering altogether and become
organizers. In the Lawyer as Organizer Model, lawyers initiate their organizing through the
structural context of direct delivery of legal services. The base of the organizing effort is often
some subset of the lawyer's client base. Agenda-setting begins when the lawyer notices patterns
among the issues that clients bring to her, and the motivation to organize may come from
limitations the lawyer encounters in her ability to resolve client issues through legal means
alone. 10 2 Indeed, the growth of attorney-founded Workers' Centers may be evidence that this
model is gaining popularity.' 0 3 Increasingly, lawyers are caught in the conflict between the ideals
of legal service provision-equal justice and individual rights-and its frustrating reality-
pyrrhic victories, resource shortages, and political restrictions attached to funding.' 04 Under such
pressure and limitations, attorneys may increasingly turn their practice towards organizing.

Jennifer Gordon documents a transition from service provision to relational organizing in
her narrative of the development of The Workplace Project.'0 5 The Workplace Project began as a
one-lawyer storefront legal services provider for immigrant laborers. As Gordon looked beyond
the limited fixes available through litigation, she gradually developed a "Workers' Committee"
consisting of clients and former clients facing common issues. 1 6 As the Workers' Committee's
organizing activities made up a larger and larger part of the Project's practice, she hired a full-
time organizer.'0 7 The Committee eventually changed the Project's mission so that organizing
was foregrounded and legal services were relegated to a M*A*S*H role.'

Ideally, this model is not a static structure, but transitions from pure legal services

102 See, e.g., Gordon, We Make the Road by Walking, supra note 75, at 438, 443.

103 See Janice Fine, Worker Centers: Organizing Communities at the Edge of the Dream, 50 N.Y.L. SCH. L.

REV. 417, 426 (2005-2006) (discussing the emergence of worker centers and evaluating the various worker center
models).

04 See, e.g., Tom Condon, Equal Justice for All Becomes More Elusive, HARTFORD COURANT, Dec. 22,

1996, http://articles.courant.com/1996-12-22/news/9612220188 1_legal-aid-society-lcgal-advocates-neighborhood-legal-
services.

105 Gordon, We Make the Road by Walking, supra note 75, at 428-30.

106 Id. at 430.
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delivery to one of the models discussed above. Unfortunately, not all such efforts are as
successful as the Workplace Project. The organizing effort can become stunted by the centrality
of the lawyer (and perhaps his limited competence as an organizer), so that the lawyer, rather than
decreasing the constituency's dependence on him as a lawyer, has only added a further
dependence on him as an organizer. The lawyer has "his" group of plaintiffs, which engages in
"extra-legal tactics." This is the paradox of the Lawyer as Organizer Model: while at first it
appears the most radical enactment of the core values of organizing, in practice it often
aggrandizes and foregrounds the lawyer. Additionally, this model may produce organizations
dependent on a central figure who is doubly mystified-once as a lawyer, and again as a
visionary. This problem is often caused by an error typical of trained lawyers: when confronted
with obstacles, lawyers are trained to rely on their own counsel and develop their own solutions.
This reflex may prevent lawyers from searching for already existing organizing efforts and
community leaders, and expanding the resources available to the organizing process.

But what about situations where there is no readily available organizing effort for the
lawyer and client to work with? What if the lawyer's perception that she is on her own is not the
result of a self-aggrandizing reflex, but of an informed analysis? Or what if the only available
organizations are corrupt or unresponsive to the client and his interests? Certainly a lack of
powerful, democratic organizing amongst marginalized constituencies is more the rule than the
exception in most parts of the United States. There indeed the lawyer must begin with what she
has-her relationship with her clients-but should work toward differentiating the roles of lawyer
and organizer as soon as possible, as Gordon did when she hired a full-time community organizer.
The lawyers who began Make the Road by Walking also mitigated their own leadership
somewhat by immediately seeking out relationships with community leaders (in particular with
the popular local parish priest), rather than basing the organization entirely on their own client
networks.' 09 From the start, there were always leaders in the organization who were not
dependent on the lawyers either for legal services or for their relationships with other leaders.
Additionally, Make the Road's staff structure was decentralized from its beginning, so that it was
impossible for lawyers to make organization-wide decisions except via a board that also included
community leaders.' l° Community members recruited through legal services were directed to a
different staff person from the person who had originally recruited them, making the process of
transformation from client to leader dependent on the entire organization, rather than on one
lawyer."' Some of the founding lawyers ceased acting as lawyers entirely, taking on both the
title and work of organizers."12 After seven years of operating as a "collective," staff members
decided in 2005 to establish a bounded "legal department" in order to foster accountability and
clarity of roles. 13 With strong relationships developed through seven years of shared experience,
lawyers in the "legal department" need not stay cabined from either the organizers or the
members, and in fact they can often be found participating in organizing meetings, working one-
on-one with leaders, walking picket lines, and cooking for parties." 4 But it is still made clear that
they are lawyers, that their principal job is to do the things that non-lawyers cannot, and that the
organization must be able to survive (even with its power reduced) without them.

109 Interview with Andrew Friedman, supra note 79.

110 Interview with Deborah Axt, supra note 79.

III Id.
112 Interview with Andrew Friedman, supra note 79.

113 Interview with Deborah Axt, supra note 79.

14 Id.
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II1. CHOOSING AMONG MODELS

These models vary by the level of pre-existing organization required of their client
constituency, and by the concrete provisions of accountability of the lawyer to the group. These
are familiar concerns whenever lawyers work with groups, and each of the models balances those
concerns differently. More importantly, the models also vary in terms of the opportunities for
lawyers and group members to develop the kinds of rich, experience-based relationships that
Duncan Kennedy has called "intersubjectivity. 1" 5 These relationships ultimately provide the
opportunity to address the concerns of organization level and accountability directly.

A. Model Selection as Recognition of the Constituency

The horizontal organization of models across this spectrum is partly an expression of the
differing needs of constituencies at different stages of organization. For example, the Corporate
Model requires a fully formed organization with its own internal mechanisms for translating
heterogeneous interests into straightforward directives to the lawyer, as does the private
corporation on which it is based. At the other end of the spectrum, the Lawyer-Organizer creates
an organization she hopes will hold her accountable. In the middle, lawyers approach
constituencies in various stages of organizing and become involved in the organizing process
itself. The Scaffold Lawyer is not an organizer, but sparks or nurtures organizing, perhaps by
emphasizing the inherent spaces in the formal justice system available for organizing. The
Enabling Lawyer and the M*A*S*H Lawyer do not take responsibility for the initiation of an
organizing process, but work to support and sustain the already-initiated process.

But it is an oversimplification to suggest that a lawyer simply takes the constituency as
she finds it, already laid out in a visible state of organization or disorganization. In fact, all
constituencies are at the same time organized and disorganized: the janitors in a high-rise office
building are organized-often efficiently-by the contractor who employs them. At the same
time, they may be a non-union workforce and therefore not organized around any interests they do
not share with their employer-such as wage maximization or workplace dignity. Residents of a
neighborhood participate in multiple levels of organization-social life, parish, extended family,
landlord-tenant relationships-yet may still have no organization through which they can project
their common interests in the political sphere. A lawyer hoping to find a constituency easily
identifiable as "organized," "unorganized," or "partially-organized," so that she can pick the
matching model, is in for confusion. In reality, lawyers choose the level of organization they are
willing to recognize, rather than simply accepting the level of organization they find. Lawyers,
like any public actors, must own their own values and decide what their own goals are in seeking
to work with others. For this reason, the choice among models above is not merely a technical
choice. First, it is a choice of what ends-what constituencies, what policies, what demands-
toward which the lawyer wants to work. For a lawyer who is committed to creating profit through
the terms of individual employment contracts, the corporation is the only organization that is
needed; for a lawyer who values redistributing more economic resources to workers, some kind of
collective labor organization may be the critical type of organization.' 16 Second, the choice to

115 Duncan Kennedy, Distributive and Paternalistic Motives in Contract and Tort Law, 41 MD. L. REV. 563,

567(1982).
116 See generally Cynthia Mark & Evonne Yang, The Power-One Campaign: Immigrant Worker

Empowerment Through Law and Organizing, 36 CLEFARINGHOU SE R. 264, 264465 (2002-2003) ("The Power-One ease
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recognize or spurn a particular organization (or organizing process) is also a choice of what
means can be used most powerfully to create social change. As I have argued in Part I, lawyers
should seek out and work with organizations and processes that fulfill the criteria of relational
organizing, despite the presence or absence of other characteristics of organization.

To further complicate the role of the lawyer, the selection among organizing processes is
almost never without confrontation. If the lawyer chooses not to recognize a particular form of
organization with which the constituency is engaged, she does not simply operate on a separate,
neutral plane of benign non-interference with it. As the organizer Ernesto Cortes has said, "All
organizing is disorganizing and reorganizing." 117 The organizing process with which the lawyer
allies herself will compete for resources, attention, and power with other organizations. Indeed,
such confrontation may be deliberate and clear, as in the opposition between company lawyers
and lawyers supporting a union organizing effort. It may also be politically messy, such as when
lawyers working with the Association for Union Democracy provided support to union members
challenging their own union's leadership as unrepresentative of their interests.'1 8 In these cases
the models delineated in this Article are still operative. The lawyer's choice to recognize or not to
recognize different forms of organization is more visible and more vulnerable to public criticism
when the lawyer elects not to work with prominent organizations, but in reality it is no different
than when lawyers choose their allies along less confrontational lines. The lawyer's primary
relationship is with the leading participants in the organizing process she recognizes.

B. Model Selection as Definition of the Lawyer's Role

These models vary not only by level of prior organization, but also by the lawyer's
influence in the core organizing process. Again, the models vary across a continuum from the
secure cabining of the lawyer in the Corporate Model, to her complete immersion in the
organizing process in the Lawyer-Organizer Model. If the only threats to the integrity of the
organizing process were those attached to the lawyer, it would simply be a matter of balancing the
value the lawyer can add to any particular part of the organizing process against the lawyer's
potentially distorting effect on that process. But to adopt this simplified calculus would be to
idealize the organization as much as the impact litigation model idealizes the lawyer. In fact, as
the organization itself takes form, there is always the risk that its own internal forces will cause it
to depart from the core criteria of relational organizing. Indeed, organization carries dangers, just
as lawyers do. Organization by definition means differentiation between people (division of labor
and roles, as well as division into "inside" and "outside"), an action that social justice lawyers
commonly treat as presumptively unjust. Organizations usually create hierarchies as a way of
facilitating action, decision-making, and accountability. But hierarchy is only a tool and can be
used to stifle all three of those desirable ends. Negative examples of hierarchy abound in
activists' experiences: the union in bed with management; the neighborhood organization
committed to keeping out the ethnically different "newcomers;" and the medieval mysteries of

demonstrates how legal services programs, by means as simple as community legal education and administrative
advocacy, can contribute to major, long-term gains for our clients when we partner with community organizers and we
give immigrant workers the power to voice their demands and fight for themselves.").

117 Ernesto Cortes, Jr., Southwest Regional Director, Industrial Arcas Foundation, Presentation to General

Assembly of Unitarian Universalist Association (June 28, 2004), available at http://archive.uua.org/ga/ga04/0001 .html.
118 HERMAN BENSON, REBELS, REFORMERS AND RACKETEERS: HOW INSURGENTS TRANSFORMED THE

LABOR MOVEMENT (2004).
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academia.
Both lawyering and organizing threaten the goal of connecting the value added by the

lawyer to the interests of the constituency. No model can remove this threat simply by the way it
structures the lawyer-constituency relationship. Risk is shifted back and forth, trading the danger
of the unrepresentative, hierarchical organization for the danger of the unrepresentative,
hierarchical lawyer-client relationship as the models move across the spectrum. At one end of the
spectrum, the Corporate Model keeps the lawyer in her place, but perhaps over-relies on the
organization's structure and leadership, maximizing the danger that they will become
unaccountable to their constituency. At the far end, no organizational leadership mediates
between the Lawyer-Organizer and the constituency-minimizing the danger of organizational
ossification and unaccountability, but lionizing the lawyer and maximizing the danger that her
leadership poses to a truly democratic effort. This could be described as a "law of preservation of
risk," so that the dangers of unaccountability are irreducible no matter where they are structurally
located.

C. Dynamic Relationships Within Models

Indeed, the threat of unaccountability remains as long as both the lawyer and the
organizing effort are viewed as static entities. While at the start of the relationship between the
two, it may be necessary to treat them as static, once a relationship is formed between a lawyer
and a constituency, neither party can help but be changed by it, so that the conditions in which
they find each other also change." 9 Because of this change, the lawyer-group relationship is not a
zero-sum game.

Parties in a working relationship grow dozens of minute checks and balances that allow
them to become more closely intertwined without overwhelming each other. Duncan Kennedy
has called this kind of complex, experience-based relationship "intersubjectivity," arguing that its
presence can disarm some of the elements social change lawyers find destructive in their
relationships, such as paternalism.' 20 Jerry Cohen and Cesar Chavez modeled such a process after
Cohen's well-intentioned challenge to an anti-union injunction inadvertently pulled the carpet out
from under Chavez's planned civil disobedience of the injunction:

So I bop in one day, after going up to the appellate court in Fresno, and say
"I've got this writ of prohibition. We're getting our bullhorns back."

"Oh, fuck!" he screams ..... "I can't-"

I said, "Well, Cesar, you know, you better be straight then .... If you wanted to
violate, let me know."

"Well, I didn't think you were going to get your writ."

I said, "Well, it was pretty clear." And I told him how I got the writ. So from

119 Loomer, supra note 30 (defining "relational power").
120 See Kennedy, supra note 1 15, at 647.
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that point on, it was like, "Okay, I'll level with Jerry." You know, so we're on
the same page.121

If they welcome growth through conflict, as Chavez and Cohen did, lawyers and
members of a constituent group learn by tangling with each other. They teach each other how to
work together. The result is yet another relationship in a mobilized network of relationships.

The relationship between lawyers at Neighborhood Legal Services (NLS) and leaders at
ECCO were similarly both contentious and dynamic. 122 I have described how lawyers and low-
income workers learned to synthesize their somewhat mismatched analyses and frame a common
agenda in their campaign against a state-run career center. 123 Ross Dolloff, then the Executive
Director of NLS, has written candidly of his initial resistance to, and later appreciation of,
ECCO's organizing process. 24 Dolloff describes not only learning to appreciate new points of
view, but also developing a new competence necessary to work outside the familiar frameworks
of direct legal services delivery. Significantly, he developed both intersubjectivity and
competence through long-term relationships with other leaders involved with ECCO. As a non-
lawyer staff organizer on the opposite side of the relationship, I experienced a similar learning
curve. During my first month working with Ross, I tried to push him to introduce me to NLS's
clients, so that 1 could recruit them for ECCO's organizing campaigns. Ross, constrained by rules
of confidentiality for which I had little appreciation, pushed back. In a lengthy meeting several
days later, after we had each reflected on the other's position, we more soberly worked out a
strategy in which NLS lawyers would host a voluntary meeting for interested clients. During this
meeting, the staff lawyers (not including Ross) would guide the discussion; the clients could then
decide for themselves whether they wanted to pursue a further relationship with ECCO. By
taking the time to develop this process, and by going through the process together, Ross and I
developed our relational competence. This competence not only made it easier for us to
deliberate together in the future, but also made it less necessary for us to lean on formal structures
while doing so. Once we had a better sense of what the other had to say, we no longer sought
rules to limit the other's speech.

As should be evident from both of these examples, intersubjectivity can only be
developed through shared experience. Such experience will often be contentious, passing through
periods of confrontation that test the commitment of all involved, followed by opportunities for
reflection and learning. Studies of such successful relationships are invaluable because our own
experience is always slow and costly and we cannot yet count on institutions of legal education to
provide such experiences for their students.' 25

121 Gordon, Law, Lawyers and Labor, supra note 72, at 16 n.47.

122 Ross Dolloff & Luke Hill, Collaboration with Broad-Based Organizing Projects - The Legal Services

Staffer and Organizer Perspectives, MGMT. INFO. EXCHANGE J., Fall 2000, at 3.
23 See supra Part 11.3 (discussing the lawyer as Political Enabler).

24 Dolloff& Hill, supra note 122, at 3.

125 Existing deep studies, in addition to those already cited, include MARTHA F, DAVIS, BRUTAL NEED:

LAWYERS AND THE WELFARE RIGHTS MOVEMENT 1960-1973 5 (1993); PENDA HAIR, Reflections on Community

Lawyering: The Struggle for Parcel C, in LOUDER THAN WORDS: LAWYERS, COMMUNITIES AND THE STRUGGLE FOR

JUSTICE 120 (2001) (describing the various roles played by legal services lawyers in a community coalition fighting with
redevelopment authorities over land use in Boston's Chinatown); PENDA HAIR, Seizing a Voice in Democracy: The
Mississippi Redistricting Campaign, in LOUDER THAN WORDS: LAWYERS, COMMUNITIES AND THE STRUGGLE FOR
JUSTICE 62 (2001) (describing a campaign in which a coalition of impact litigators worked with the grassroots
organization Southern Echo to win a redistricting battle as well as to increase voter participation in the Mississippi Delta);
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Even ACORN, with its public endorsement of the Corporate Model and extreme
wariness of lawyers' distorting potential, privately puts faith in lawyers' capacity to learn: at least
one ACORN leader began the training of new lawyers by having them support organizers in the
field for up to a month.' 26 As lawyers begin to understand and respect the organizing process-
not only to endorse it, but to gain an authentic sense of its rhythms and vulnerabilities-they are
introduced to less technical work with leaders and organizers in a relationship structured more by
experience than by rules. The lawyer-constituency relationship works insofar as the model is only
a cradle. The organization in fact structures a measured pathway that enables the lawyer to
engage with all of her value, including that value that cannot be separated from her personhood.

IV. CONCLUSION

The reality of the legal profession today is that the majority of lawyers work for groups.
Legal education, firm organization, rules of ethics, and substantive law are structured to facilitate
lawyers' support of the most well-organized, powerful groups in society. The challenge, then, for
lawyers with a calling to work for social change, is to create structures that facilitate lawyering
with and for un- or partially-organized constituencies. Such constituencies have not yet
completely developed the mechanisms by which to hold lawyers accountable and lack formal
recognition by the law. I have argued that lawyers seeking to work with marginalized groups
must be concerned not only with ethical questions of accountability and paternalism, but with
maximizing the power available to those groups. in other words, lawyers contribute the greatest
value when they work with groups that are in the process of organizing.

With the challenge thus set and bounded, I have outlined five models that facilitate this
work. These models respond to different conditions, including the stage of the organizing
process, the competencies of the lawyer, and the level of trust between parties. But static models
do not adequately describe the dynamic process by which a lawyer and a group of people, once
brought into relationship with each other, generate power that neither had before. When Bernard
Loomer speaks of "relational power" or "power with," he does not simply mean the aggregation
of skills, knowledge, and energy. "Power with" refers not only to "the power to produce... an
effect," but also the power to "undergo an effect.' 27  It is not only combination, but also
transformation. Both the lawyer and the client are changed by each other (if they so allow), so
that relational power creates new skills, knowledge, energy, and, finally, power.

My goal in beginning to set out lawyer-organizing typologies was to provide a
vocabulary to help lawyers reflect on the roles in which they find themselves and on the struggle
to transform those places. Such reflection is a critical part of "undergoing the effect" of struggle
along with people in the process of organizing. This is where the lawyer should be. Though I
have used the word "constituency" throughout my argument, I have not meant to suggest that
lawyers have constituencies. Lawyers do not have constituencies; leaders have constituencies.
Lawyers have relationships with, and responsibilities to, clients. As such, they are like bottles

Richard Klawiter, iLa Tierra es Nuestra! The Campesino Struggle in El Salvador and a Vision of Community-Based
Lawyering, 42 STAN. L. REV. 1625, 685-86 (1990) (providing a first-person account of the author's experience with the

campesino struggle over land rights in El Salvador); Mark & Yang, supra note 116 (describing the Power-One Campaign,
in which a legal services organization worked with community organizers to give immigrant workers a voice to fight for

themselves).
126 Quigley, supra note 43, at 459-61 (quoting Wade Rathke, founder of ACORN).
127 Loomer, supra note 30.
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with narrow mouths-they cannot swallow the broad entropy of a rainstorm. Rather, they need
funnels-relational structures that collect heterogeneous interests into focused, shared movement
with which the lawyer can relate. The lawyer supports the organizing process, which in turn
structures her role and relationships. It is a cycle, rather than a transfer of power, and therefore
relational, sustainable, accountable, and powerful.
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APPENDIX A: FIVE PRACTICE MODELS FOR SOCIAL JUSTICE LAWYERING

Model Nature of legal work Relationship to organizing process

Corporate Transactional Provides transactional support for
maturing organizations

Legal services Direct legal services to individual Protects participants from backlash and
as M*A*S*H participants in an organizing effort retaliation; frees leaders to concentrate
Unit energy on organizing

Lawyer as Litigation, research, drafting, Secures and protects group's right to
Political training organize; helps identify goals and
Enabler issues; provides access to political

forums
Organization Litigation, negotiation Provides visible rallying and polarizing
on the points for movements; provides roles
Scaffolding of and forums for individuals to testify,
Litigation negotiate and plan; provides structure

and timelines as scaffolding for nascent
campaigns

Lawyer as Direct legal services,-training, Lawyer's own client base becomes the
Organizer organizing base for organizing; training and legal

services serve as recruitment tools
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T his report will take a close look at the devastating impacts of the activities of the Ameri-
can Legislative Exchange Council, or ALEC, on communities of color across the country.

ALEC is a highly effective incubator and platform for spreading a broad swath of corporate 
and conservative policies. According to its own description, “ALEC lets legislators take a good 
idea and turn it into a perfect fit for the people of their state.”1 In reality, ALEC brings togeth-
er conservative legislators and corporate lobbyists to develop and disseminate model legis-
lation that sustains corporate power and white supremacy, which has ensured that ALEC has 
become one of the most powerful, and least known, platforms of its kind in U.S. politics today. 

ALEC’s success as a political platform for unaccountable interests is indicative of a more 
general phenomenon known as “corporate capture.” In a system of corporate capture, private 
industry seizes control of the authority of the state, writing legislation and public policy for 
the general public behind the closed doors of a CEO suite. In the case of ALEC, its structure 
and influence provide such a reach into U.S. politics that it resembles the elements of a shad-
ow state apparatus.

This report considers ALEC as a case study of corporate capture in the United States. 
Through its network, conservative and corporate interests have “captured” our political pro-
cesses to harness profit, further entrench white supremacy in the law, and target the safety, 
human rights, and self-governance of marginalized communities. 

As organizations working within and 
alongside those targeted by the laws 
ALEC promotes, we are concerned not 
just with process, but with outcome, 
and particularly the outcome as it im-
pacts communities of color. While white 
supremacy and corporate greed were 
not born with ALEC, its commitment 
to proliferating racist and exploitative 
policies is a profound threat to commu-
nities struggling for freedom, equity, and 
historical justice. 

The case studies and analysis in this report are centered on the experiences of impacted 
communities and reveal how corporate capture is an inherently reactionary phenomenon. 
Those in power — in this case, the dominant racial and economic classes — commandeer the 
machinery of government to suppress dissent and stave off socio-political changes aimed at a 
just redistribution of power and resources, using ever more desperate means of enforcing a 
racist and exploitative economic and political status quo.

Part 1 of the report will provide an introduction to ALEC. Through a close examination of its 
history, mission, and internal workings, we consider the group’s evolution and highlight key 
moments of resistance. ALEC was born as a political organizing network for evangelicals 
resisting the victories of the Civil Rights Movement. Twenty years later, finding it difficult 
to fund only racist conservative policies, the organization opportunistically partnered with 
newly politicized corporate entities. The result was the formation of a mutually beneficial 
financial and political partnership that brought together conservative religious fundamental-
ists and the economic elite of corporate America, who were both determined to control the 

[ ALEC's ] commitment to proliferating racist 
and exploitative policies is a profound threat 

to communities struggling for freedom,  
equity, and historical justice.
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levers of political power to continue reproduction of the socio-economic and political cir-
cumstances that perpetuated systemic economic and racial injustices. Here we will also chart 
the rise in recent years of the efforts by racial justice groups to successfully expose ALEC’s 
deadly impact on Black and Brown lives.

Part 2 of the report will discuss how ALEC currently operates its platform. A tax-exempt char-
ity, ALEC’s political strength is in its legislative membership, but the institution is financially 
solvent thanks to its dues-paying corporate members. Alarmingly, up to a third of all state 
legislators are members of ALEC, as are several hundred corporations. ALEC brings these 
lawmakers and corporate executives together behind closed doors twice a year at its conven-
ings. Utilizing the power of ALEC’s platform, members of its notorious task forces write and 
vote to approve prefabricated draft laws, and then ALEC lawmakers commit to funnel the 
draft laws into state legislatures across the country.

Part 3 provides case studies on the impact of ALEC laws on communities of color. We exam-
ine four specific areas: “Stand Your Ground” laws; Voter ID laws; anti-Boycott, Divestment, 
and Sanctions laws; and Critical Infrastructure laws. Each set of laws relates to ALEC’s 
mission and history differently but is fundamentally aligned with the interests of the group’s 
corporate and conservative members. This section offers analysis of ALEC’s role in support-
ing the proliferation of these laws and documents the origins as well as the harmful effects of 
the laws on communities of color and their allies. 

Part 4 invites reflection on the ways racial justice advocates can resist ALEC’s sophisticat-
ed and coordinated attacks on communities of color. It draws on successes in social justice 
movements that have faced similar opposition and offers national and international political 
and legislative tactics to mitigate the harms of corporate capture and transfer power back to 
the people.

Endnotes

1 American Legislative Exchange Council, 2018 Annual Report, p. 42. Available at: https://www.alec.org/app/uploads/2019/09/2018-An-
nual-Report_FINAL_WEB_R1.pdf. 
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Introduction

E very year, hundreds of new laws in the 
United States are passed that emerge 

not from the needs or the will of the people, 
but rather from a shadow government com-
posed of social conservatives and corpora-
tions seeking to advance their own interests. 
Behind closed doors, state and local law-
makers meet with conservative, right-wing 
activists and corporate executives (who pay 
tens of thousands of dollars for access), and 
together design model legislation that is then 
shipped out to state legislatures across the 
country and passed into law with alarming 
efficiency. 

This co-opting of systems of governance by 
a private, unaccountable economic elite to 
advance their own agendas is an example of a 
phenomenon known as “corporate capture.” It 
is a deliberate strategy employed by corpora-
tions and those atop hierarchical systems of 
power and privilege to maintain the social, po-
litical, and economic status quo at the expense 
of human rights and ecological justice. 

In other words, corporate capture is a weapon to use the political system to further oppress 
historically marginalized communities, particularly when those communities demand a more 
just distribution of power and protection of the environment. 

For more than 46 years, the American Legislative Exchange Council (ALEC) has refined the 
practice of corporate capture into a profitable and highly effective business model. Since 
1973, the group has mastered the art of “pay-to-play” politics to provide an overwhelmingly 
powerful political platform that empowers not only the corporations that fund it, but also the 
groups that make up its ideologically conservative base.

By exploiting the power of its established networks, ALEC has developed a methodology 
that is efficient and effective: its corporate members propose or draft legislation in their own 
interest, and their legislative partners introduce those bills into their own legislative bodies. 
This happens several hundred times, producing several hundred new laws, in state legisla-
tures across the country each year.3 

ALEC has drawn criticism from anti-corruption and watchdog organizations for designing 
laws behind closed doors without any input from the public. ALEC-affiliated legislators have 
similarly drawn criticism for introducing legislation into their legislative bodies lifted verba-
tim from ALEC documents.4 

However, ALEC’s material danger to communities under threat reaches far beyond the 
anti-democratic processes through which ALEC drives legislation. People of color are also 

Vice President Mike Pence

“I was for ALEC before it was cool.” 
 — Vice President Mike Pence2
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disproportionately affected by the goals and impacts of much of the legislation ALEC pushes 
for. ALEC is specifically devoted to expeditiously spreading racist ideas and corporate agen-
das across the country that target the rights and lives of communities of color. 

This section briefly traces the development of the ALEC platform from its founding as a ve-
hicle for politicizing evangelical doctrine and dogma, to its growth as a modern incubator for 
codifying corporate power. While adding corporate membership to ALEC was born of neces-
sity — funding only the policies that energized evangelical conservative groups proved un-
sustainable by the early 1990s5 — the comfortable corporate-conservative alliance reveals 
the fundamentally illiberal underbelly of corporate capture. Although their individual policy 
priorities are not necessarily in perfect alignment, both corporations and social conserva-
tives share an interest in defending a status quo that enables and is built upon the extraction 
of profit at an unending human and ecological cost. 

Curbing Social Change: A Brief History of ALEC

The second half of the 20th century saw a socio-political revolution in the United States. 
Social movements across the country challenged dominant power structures that privileged 
a small, powerful elite class of primarily heterosexual, white, wealthy men, while subjugating 
everyone else. The Civil Rights and Black Nationalist movements demonstrated immense 

people power against a white supremacist 
society; the formation of the American Indian 
Movement, or AIM, represented a new incarna-
tion of the centuries-long fight against settler 
colonialism; a new feminist movement emerged, 
demanding gender equality; the struggle for 
queer and trans liberation challenged the 
heteronormative patriarchy; and the modern 
environmental movement demanded decisive 
action on pollution to protect our air, land, and 
water. Similar progressive forces brought forth 
significant political change in other countries, 
including the decades-long social movements 
that successfully overturned military regimes in 
Latin America and colonial regimes across Asia 
and Africa. Among all these struggles, the fights 
against apartheid in South African and settler 
colonialism in occupied Palestine garnered enor-
mous international attention. 

As has been the case throughout history, these 
progressive shifts in society and politics were 
met with a swift backlash from the dominant 
elite determined to maintain the status quo. 

The staunchly right-wing American Christian 
evangelical movement was particularly resistant to egalitarian social change. After the 
U.S. Supreme Court prohibited racial segregation in education in 1954, fundamentalist 
Christians reacted feverishly to, in their view, “protect” their children by enrolling them in 

ALEC emerged in part as a response to progres-
sive social movements of the 20th century, such 

as the American Indian Movement (AIM). 
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all-white, private evangelical “segregation academies.”6 A tipping point came in 1971, when 
the federal government dealt a potentially fatal blow to segregated education by revoking 
tax-exempt status from private schools without a non-discrimination policy.”7 Prominent 
American evangelical pastor Jerry Falwell famously complained: “In some states it’s easier to 
open a massage parlor than to open a Christian school.”8

Closely following this development was Paul Weyrich, a dedicat-
ed conservative Evangelical Christian and aspiring political activ-
ist who was already interested in building a politicized American 
conservative evangelical movement. In the years prior, Weyrich 
had tried to rally American evangelicals around a number of con-
servative social causes, including against pornography, for prayer 
in schools, and against gender equality. But, by his own account, 
those efforts “utterly failed.”9,10

In response to the creeping social change brought on by progres-
sive political movements, most recently in forced racial inte-
gration, and to advance his staunchly conservative evangelical 
political values, Weyrich founded a number of right-wing political 
organizations. He soon found that the restrictions on segregated 
education marked a critical change in his community; his evan-
gelical peers were finally as eager as he was to fight back against 
social progress. 

At that moment, Weyrich energized a newly politicized conser-
vative evangelical base by opening its eyes to its ability to reclaim 
power and roll back civil rights gains through the political process.

One of the organizations Weyrich founded at that time, specifi-
cally to work behind the scenes in state legislatures, was the American Legislative Exchange 
Council. Weyrich left no doubt that his intention in founding ALEC and similar groups was 
to overturn the progressing sociopolitical order. What he and others were doing was “dif-
ferent from previous generations of conservatives,” he told an audience. “We are no longer 
working to preserve the status quo. We are radicals, working to overturn the present power 
structure of this country.” 11 He later elaborated on his fundamentalist counter-revolution-
ary philosophy to his long-time conservative evangelical associate, Richard Viguerie, that 
what he was engaged in was war. He said, “it may not be with bullets, and it may not be with 
rockets and missiles, but it is a war, nonetheless. It is a war of ideology, it’s a war of ideas, it’s 
a war about our way of life. And it has to be fought with the same intensity, I think, and dedi-
cation as you would fight a shooting war.”12 Such was Weyrich’s zeal that when former House 
Speaker Newt Gingrich reflected on the history of modern conservatism, he noted “no single 
person other than Ronald Reagan has done more to create the modern conservative move-
ment than Paul Weyrich”.13

But Weyrich ‘s and his community’s fanaticism — and the flush of funding he received from 
billionaire allies at the outset — was not enough to sustain an organization with such an am-
bitious agenda forever. Almost twenty years after its founding, ALEC found itself in a funding 
crisis, with $2 million of unfunded liabilities.14 The situation was dire: in 1996, a board mem-
ber worried that ALEC “will go under if there is not a significant influx of money in a short 
period of time”15

Paul Weyrich, co-founder of ALEC and  
other conservative organizations including the  

Heritage Foundation.
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While Weyrich and his evangelical peers fought social and 
racial progress tooth and nail, corporate America faced 
similar challenges to capitalist orthodoxies. In the early 
second half of the 20th century, American capitalism faced 
unprecedented critiques at home from communities pro-
testing the exploitation of laborers and consumers and the 
racial injustices it compounded. While grassroots move-
ments like the Latinx and immigrant farm workers led by 
Cesar Chavez and Dolores Huerta challenged the corpo-
rate exploitation of laborers, a new movement of lawyers 
and consumer activists demanded corporate accountabil-
ity and decried the impacts of corporate deregulation on 
consumers and the broader public.16

Like their evangelical counterparts, corporate executives 
across the country feared the end of their unchecked 
dominance. A particularly alarmist group of devout capital-
ists formed the “League to Save Carthage,” an association 
of corporate executives who believed the U.S. was on an 
inexorable slide toward socialism. 17 

One member of the League to Save Carthage, Lewis F. 
Powell, drafted a highly influential and now-infamous, 
staunchly pro-corporate memo to the Director of the U.S. 
Chamber of Commerce in 1971 that channeled the panic 
spreading through corporate America.18 Powell issued a 
call for American businesses to more assertively influence 
all sectors of political and social life. In other words, to 
politicize themselves in the same way that Weyrich had 
been urging evangelicals to do. According to the Powell 
memo, at stake was nothing less than “survival — survival 
of what we call the free enterprise system, and all that 
this means for the strength and prosperity of America and 
the freedom of our people.”19 The memo made plain that 
“businesses must learn the lesson … that political power is 
necessary.”20 

The message was well-received.21 Corporate America no 
longer feared government, but instead saw in it a major 
opportunity to expand their reach in American political life. 
Corporations no longer had to play defense; by entering 
what Powell called the “neglected political arena,” they 
could take the offensive. This was their wake-up call.

 A lucrative new lobbying industry emerged. Over the 
course of the 1970s, the number of companies with a reg-
istered lobbyist presence in Washington, D.C. grew from 
175 to 2,445. Corporations increasingly waded into elec-
toral politics, as well: in the second half of the 1970s, the 

Cesar Chavez, co-founder of the  
United Farm Workers Union.

Lewis Powell, lawyer for the tobacco industry 
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number of companies with political action committees quadrupled. By the end of the decade, 
four out of five Fortune 500 companies had an “External Relations” department, considered 
a “rarity” just years earlier. 22

Perfectly positioned to service the growing group of newly politicized corporate execu-
tives was a cash-strapped influential evangelical Christian organization in search of a viable 
economic model to sustain itself. ALEC identified a lucrative opportunity to stay afloat by 
harnessing corporate funding. A report prepared for its leadership outlined a suggested 
approach. Specifically, the report argued that “ALEC must begin to function more like a 

business, and recognize that it has a 
product that it provides to a defined 
customer base for a ‘profit.’ In other 
words, there can be no mission with-
out margin.”23 It continued, “ALEC’s 
product is policy, and its customers 
are state legislators and private sec-
tor supporters.”24 

And where ALEC saw a new and 
much needed revenue stream, corpo-

rate executives across the country saw an untapped network of political influence to roll back 
the threat that Powell so desperately warned of.

ALEC revamped its operations to appeal to corporations willing to pay for access. Most nota-
bly, it placed a new emphasis on its Task Forces, the groups that bring together corporations 
and lawmakers to draft model laws. ALEC knew, from the memo provided to leadership, that 
charging a sizable membership fee to the Task Forces, would prove to be its financial savior.

With a shift in ALEC’s business model, its fundamental mission necessarily changed in tan-
dem. Recent data compiled by Alexander Hertel-Fernandez, Assistant Professor in Columbia 
University’s School of International and Public Affairs, shows that in the ensuing years, ALEC 
increasingly prioritized corporate-driven legislation over the conservative social agenda es-
poused by its founders. Whereas as much as 20 percent of ALEC model legislation between 
1977 and 1979 related to “social issues” such as abortion and religious freedom, only four 
percent of ALEC model legislation in this timeframe concerned business regulation issues. 
In the following years, corporations pulled ALEC’s focus toward deregulation and corporate 
profit. By 1993 to 1995, nearly 50 percent of ALEC model legislation was advancing ALEC 
members’ pro-business agenda, while model legislation related to social issues had dropped 
to just two percent.25  

The group’s focus had swung back somewhat by the early 2000s, and the back-and-forth 
continues today, as ALEC’s conservative and pro-corporate members share its platform to 
draft and push through legislation to advance their own interests, twisting and corrupting 
state-level democratic lawmaking processes to serve their own ends. 

The alliance is a natural one: corporate and political elites are two sides of the same prover-
bial political ‘coin’. Capitalist profiteering depends on an exploitative economic system that 
is based on racial subjugation, and conservative political elites rely on disenfranchising racial 
minorities to hold on to political power. Each of these branches of white supremacist pow-
er — economic and political — serve each other’s interests through entities like ALEC that 

 “ALEC’s product is policy, 
and its customers are state 
legislators and private  
sector supporters.”
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capture and privatize economic and political power at the expense of his-
torically marginalized people. Though white supremacist political and eco-
nomic power manifest differently in different policy priorities, both thrive by 
targeting the human rights and self-governance of communities of color. 

The People's Resistance to ALEC 

ALEC finally came under significant scrutiny by mainstream American pro-
gressive organizations following a pivotal event in American politics in 2012: 
the murder of Trayvon Martin, an unarmed Black teenager killed by a man 
named George Zimmerman in a gated Florida community. Zimmerman, who 
fatally shot the teen, was not arrested or charged with a crime for 45 days.26 

When he was finally brought into the criminal justice system, commentators 
widely doubted that prosecutors could convict him of murder, due to an 
arcane statute passed seven years earlier. The now-infamous “Stand Your 
Ground” law eliminates the “duty to retreat,” effectively providing legal cov-
er to murder when the would-be defendant murderer feels that their life is 
in danger (regardless of whether it actually is).27

When the public learned more about the Stand Your Ground law, interest grew in the origins 
of the legislation. Soon enough, guided by existing advocacy campaigns, organizers and the 
general public turned their eyes to the group behind the law

Several advocacy groups, led by Color of Change, already had their sights set on ALEC in 
response to its behind-the-scenes work passing Voter ID laws leading up to the 2012 elec-
tion.28 In a 2011 report, the NAACP singled out ALEC as a source of model voter ID leg-
islation intended to disenfranchise minority voters.29 Also that year, the Center for Media 
and Democracy, having obtained copies of over 800 bills from an internal whistleblower, 
launched ALEC Exposed, a website that publishes, analyzes, and tracks ALEC-affiliated bills. A 
coalition of these groups, including Color of Change and the Center for Media and Democ-
racy, also launched a public campaign targeting ALEC and its members with petitions, rallies, 
and private outreach. The campaign no-
tably included a call to boycott corporate 
sponsors and affiliates of ALEC.30

But following the murder of Trayvon 
Martin, racial justice advocates caught 
a glimpse of the wide-reaching impacts 
of ALEC’s work on communities of col-
or. The boycott campaign against ALEC 
exploded in size and in impact, as more 
and more progressive groups joined in. 
Facing pressure from Color of Change 
and a grassroots coalition of racial justice 
activists, a number of companies, including 
Coca-Cola, PepsiCo, Mars Inc., Wendy’s, 
McDonalds, the Gates Foundation, Kraft, 
Walgreens, and even Walmart ended 
their long-standing ALEC memberships.31 

George Zimmerman was 
acquitted of the murder of 
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Although the companies did not mention ALEC by name, a statement released by ALEC just 
days after losing many corporate sponsors confirms the success of the boycott, or what it 
called an “intimidation campaign.”32

As ALEC kept losing different funding sources each week, attracting more negative press 
than it ever had in its forty-year history, the group sought to stem the tide of losses by pub-
licly dissolving the ALEC “Public Safety and Elections Task Force” which was responsible for 
promoting both voter ID laws and “Stand Your Ground” laws.33 ALEC refused to admit that 
the decision to eliminate the task force was due to pressure from the boycott and targeted 
advocacy, insisting instead that they were “...redoubling [their] efforts on the economic front, 
a priority that has been the hallmark of [the] organization for decades.”34 

At the same time, ALEC implemented superficial policy changes internally to deflect criticism 
of undue corporate influence. After spring 2013, only legislator members of ALEC — and  
no longer lobbyists — could introduce legislation at ALEC convenings.35 However, documents 
made public in a lawsuit filed by the Center for Media and Democracy revealed that the 
change was “just a sham” and corporate members still led the internal policy proposal  
process.36

By 2013, following the boycott, advocacy campaign, and decision to end the Task Force, 
ALEC saw more than 100 corporations and 400 state legislators formally sever affiliations.37 
With declining membership, the group’s budget was dealt a significant blow: at the end of the 
year, ALEC found itself with a $1.2 million budget deficit.38

In its 2016-2018 strategic plan, ALEC confirmed the success of the boycott, acknowledging 
what it euphemistically called a “difficult period”: “Given its effectiveness, ALEC is close-
ly scrutinized by the Left and has faced especially harsh attacks from those opposed to 
free-market policy in the past few years. This caused some upheaval in the organization’s 
funding base, as many corporate members and sponsors broke off to avoid controversy….”39 

Another form of resistance ALEC has faced since the groundswell of attention it attracted in 
2012 has come in the form of litigation, largely led by a pro-transparency and pro-democracy 
organization called Common Cause. In April 2012, in the midst of the boycott and aftermath 
of Trayvon Martin’s murder, Common Cause filed a whistleblower complaint against ALEC, 
accusing the organization of commiting wide-reaching tax fraud. The complaint alleges that 
ALEC has misrepresented itself to the federal government and has underreported its lobby-
ing activities in order to maintain tax-exempt status.40 

Although the watchdog group has filed three supplemental submissions to the IRS substanti-
ating their claims against ALEC, and a former head of the IRS division in charge of overseeing 
non-profit and exempt organizations filed a separate complaint on behalf of a group of clergy 
called Clergy VOICE, the IRS has taken no public action to date.41 And although ALEC has 
not commented publicly on the litigation, in spring 2013, it set up an affiliated shadow orga-
nization under the IRS 501(c)(4) classification, called the Jeffersonian Project, to conduct the 
kind of direct political lobbying that ALEC, as a 501(c)(3), cannot.42 Although ALEC maintains 
that it does not conduct political lobbying and is therefore entitled to tax-exempt status, it ac-
knowledged in the internal memo updating its members on the creation of the Jeffersonian 
Project that “[a]lthough [they] do not believe any activity carried on by ALEC is lobbying, the 
IRS could disagree. If that is the case, it would be possible to resolve any such issue with the 
IRS by agreeing to transfer the activity in question from ALEC to the Jeffersonian Project.”43
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At the same time, a coalition of organizations, includ-
ing Common Cause and others, has continued ap-
pealing directly to corporations to cut their ties with 
ALEC44 and has published a detailed report each year 
since 2011 exposing ALEC’s influence in the state 
where it decides to hold its annual conference.45 Sim-
ilarly, a coalition of groups has formed another pres-
sure group called Stand Up to ALEC46 to encourage 
constituents to pressure their representatives to cut 
ties with ALEC.47

ALEC will continue to attract criticism and attention 
so long as it continues to advocate for laws that un-
dermine the social, economic, and political protections 
people rely on, particularly people of color. Aside 
from the “Stand Your Ground,” voter ID, anti-Boycott, 
Divestment, and Sanctions (BDS), and critical infra-
structure laws covered in this report, there are many 
examples of how ALEC has tried, often successfully, to 
pass regressive laws that have a distinctly negative im-
pact on people of color. ALEC played a role in bringing 
about SB 1070 – the infamous Arizona law that made 
it a state misdemeanor crime for an alien to be in Ar-
izona without carrying the required documents. The 
law effectively granted authority for law enforcement 
to racially profiling Latinx people, since it exclusively 
targeted undocumented people, for the benefit of 
ALEC members operating privately-run immigration detention centers.48 

ALEC also supported its private prison industry members to promulgate laws that increased 
this industry’s profits, such as “three strikes” and “truth in sentencing” laws, as well as laws 
developed by its members in the bail bond industry that privatize the parole process.49 All of 
these laws disproportionately impact communities of color. 

ALEC has also played a central role in the design and development of the deliberately mis-
named “Right to Work” laws that do nothing to guarantee employment but instead directly 
undermine the viability of unions. These laws prevent unions from negotiating contract pro-
visions that require workers to contribute to the costs of worker representation on the job. 
Right to Work laws depress wages for Black and brown workers compared with non-Right to 
Work states.50 

ALEC has long actively denied that the climate crisis,51 which people of color are dispropor-
tionately impacted by, is caused by carbon emissions resulting from human activity.52 ALEC 
wrote in a 2011 submission to the Environmental Protection Agency (EPA) that “carbon 
dioxide is a naturally occurring, non-toxic and beneficial gas, and it poses no direct threat to 
public health. In order to justify regulation, the EPA is relying on an uncertain assumption 
that increased carbon dioxide emissions by humans are causing an unprecedented global 
temperature increase.”53

2010 protest in Washington, DC against Arizona's  
adoption of SB1070.
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While these ALEC efforts, and many others not covered in this report such as its attacks on 
reproductive rights,54 have contributed to the rightward shift in law and politics, ALEC’s at-
tacks on the planet, people of color, and other historically marginalized communities are inad-
vertently adding strength to the growing cross-movement resistance to ALEC’s efforts. What 
the legacy of resistance that Center for Media and Democracy,  Common Cause, Color of 
Change and others have shown is that when people of conscience organize and resist, ALEC 
is weakened. This history provides the path on which a new generation of activists is building. 
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B y its own account, ALEC seeks to “...increase individual liberty, prosperity and the 
well-being of all Americans by advancing and promoting the principles of limited gov-

ernment, free markets and federalism.”55 ALEC’s vague and seemingly benign mission state-
ment disguises how this registered tax-exempt charitable organization regularly convenes 
its members, made up of corporate executives, conservative state lawmakers, conservative 
activists, and funders, to privately craft self-serving model legislation that advances their 
agendas away from public scrutiny. 

Far-Right Financing: ALEC’s Membership and Funding

ALEC’s impact comes from its astoundingly broad membership. According to its own web-
site, nearly one-third of all state legislators are members.56 In 2016, it also counted among its 
members eight sitting governors, 300 local politicians, and over 200 corporations and con-
servative think tanks with non-profit charitable tax status.57 

ALEC’s 2017 budget, the last available ALEC filing to the IRS, was $10.3 million. $8,765,064 
of this total revenue stream came from corporate membership dues and grants from conser-
vative foundations, which is equal to almost 90 percent of its revenue.58 

In its early years, ALEC did not generate any significant revenue from corporations; what 
revenue it did generate came from radical conservative foundations like the Adolph Coors 
Foundation and the Scaife Foundation.59 Beginning in the early 1990s, ALEC shifted its 
funding strategy to more explicitly seek funding from corporations. The strategy proved suc-
cessful, such that between 1988 and 1992 ALEC more than doubled its annual revenue from 
$1.5 million to $3.9 million.60 

Research indicates that ALEC still re-
ceives a substantial number of grants 
from wealthy far-right conservative 
donors; the collection of foundations 
run by the Koch brothers donated 
more than $3 million between 1997 
and 2017.61 

With legislative members at all levels of government across the country, ALEC has been 
extraordinarily effective at passing its favored legislation. It has been reported that in 2009, 
ALEC legislators introduced 826 bills and passed 115 into law.62 The New York Times re-
ported that in 2011, “...ALEC typically introduced more than 1,000 bills based on model 
legislation each year and passed about 17 percent of them.”63 

ALEC’s Corporate Capture Strategy

ALEC is so effective because of the operating model it has perfected. It brings together its 
members — corporate, legislative, and otherwise — twice a year to exchange conservative 
and corporate ideas they form into draft legislation that they then vote on, and later farm 
out to state legislatures to pass into state law. Its signature tactic, however, which has distin-
guished it from other conservative policy think tanks and organizations, is its use of its so-
called ‘Task Forces.”. 

Nearly one-third of all state  
legislators are members of ALEC
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Closed-Door Annual Meetings

In ALEC’s own words, its meetings are “where the action is.”64 It holds its Annual Meeting 
each summer, shortly after most states’ legislative sessions have ended. There, corporate 
leaders, lawmakers, and others with an interest in ALEC’s work come together to attend 
workshops, hear keynote speeches, and ultimately forge right-wing social and economic 
policy. 

The 2016 Annual Meeting welcomed 
more than 2,500 attendees, including an 
undisclosed number of state legislators 
and more than 200 business executives 
discussing a range of issues in more than 
20 workshops.65 A leaked copy of the 
2015 Annual Meeting agenda revealed 
the corporate make-up and themes 
of workshops, as well as the titles of a 
number of subcommittees and working 
groups.66 The annual meetings often 
attract high-profile conservative keynote speakers, many of whom are in powerful govern-
ment positions; in 2016, then Vice Presidential Candidate Mike Pence told the audience at 
the annual meeting in Indiana that he “...was for ALEC before it was cool.”67

Each December, ALEC holds a States and Nation Policy Summit, “specifically designed to 
introduce new members to ALEC” following the November elections held a month prior.68 In 
addition to welcoming new members to ALEC, the winter convening serves as a brainstorm-
ing session for the upcoming state legislative sessions and a forum at which corporate execu-
tives and high-profile conservative politicians lead “...intensive, in-depth educational sessions 
addressing issues that will be at the top of state legislative agendas the following year.”69 
Speakers at the 2018 winter convening included Trump administration Office of Manage-
ment and Budget Director Mick Mulvaney, Secretary of Housing and Urban Development 
Ben Carson, and Senator Ted Cruz.70

Until 2018, ALEC also held a 
meeting for members each spring, 
but ALEC eliminated this event in 
2019, reportedly in response to at 
least 366 ALEC-affiliated lawmak-
ers losing re-election in Novem-
ber 2018 and several corporate 
members cutting ties.71 

Advancing Corporate and  
Conservative Agendas Through Model Legislation

If ALEC’s meeting are “where the action is,” its Task Forces are how the work gets done. Co-
chaired by corporate executives and legislators, the Task Forces “bring elected officials, poli-
cy experts and business leaders together” to advance ALEC’s profit-driven and ideologically 
conservative agenda. Each Task Force, like a Congressional subcommittee, covers a policy 

The annual meetings often attract 

high-profile conservative keynote  

speakers, many of whom are in powerful 

government positions

Nearly one-third of all state  
legislators are members of ALEC

Jamie Corey & Lisa Graves, Documented, March 31, 2019
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area and reviews model legisla-
tion before it heads to the full 
membership for a broader vote 
of approval and adoption. And, 
although the Task Forces are 
supposed to serve as a neutral 
preliminary stage for pending 
model legislation, the corporate 
members maintain dispropor-
tionate control through veto 
power and even the ability to 
remove their legislative co-mem-
bers at will (whereas corporate 
members can only be removed 
“with cause”). 72

ALEC’s Task Forces were in-
spired by the Reagan Adminis-
tration’s “Task Force on Feder-
alism.” Early into his presidency, 
Reagan convened a working group to to bring states and the federal government together 
to work toward limited government. Early participants included the then national chairman 
of ALEC, Tom Stivers, and ALEC members John Kasich and Rober Monier. Five years after 
Reagan convened his Task Force on Federalism, ALEC announced the creation of their own 
internal Task Forces, each with a thematic mandate, together covering “virtually every re-
sponsibility of state government.”73

Today, there are 11 Task Forces covering such topics as Energy, Environment, and Agricul-
ture; Federalism; Criminal Justice; and Homeland Security.74
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T he parallel ideological priorities that co-exist within ALEC, advancing both conservative 
social policy and opportunities for corporate profit-making, drive its current political 

efforts. These objectives reflect the two central elements of ALEC’s mission: on one side, 
its conservative evangelical roots continue to resist social progress, while on the other, the 
corporate members continue to advance deregulation and privatization.

But whether motivated by corporate profit or conservative ideology, ALEC’s behind-the-
scenes maneuvering consistently has a disproportionate and harmful impact on communities 
of color. In some areas of law, the link between corporate interests and attacks on communi-
ties of color is clear. For example, in the name of protecting profits of oil and gas companies, 
ALEC has sponsored so-called “critical infrastructure” bills that dramatically enhance crimi-
nal penalties for the Indigenous water protectors (and their allies) who protest construction 
of fossil fuel infrastructure projects. As introduced in Part I, ALEC was also critical to the 
proliferation of Stand Your Ground laws in state legislatures around the country, protecting 
NRA profits while endangering Black lives.

On other issues covered in this report, 
like voter ID and anti-Boycott, Divest-
ment, and Sanction bills,75 we see a 
modern incarnation of ALEC’s ideolog-
ical fundamentalist evangelical roots. 
ALEC’s members rely on its powerful 
political platform to advance the white 
supremacist ideology of right-wing 
evangelical groups. As Weyrich sought 
to on racial segregation, today’s ALEC 
seeks not only to pass favored pieces of legislation, but to change the terms of the debate 
itself. By lending its political platform to the reactionary forces behind bills seeking to vilify 
an entire movement for human rights and re-define “antisemitism” to serve its own political 
ends,76 ALEC empowers Paul Weyrich’s modern-day evangelical and fundamentalist coun-
terparts in their quest to redefine the social order.

Part 3 of the report will detail four areas of legislation that ALEC has recently promoted or is 
currently championing and illustrate how each has disproportionately targeted and affected 
communities of color beginning with a discussion of ALEC’s involvement in providing a plat-
form for encouraging passage of “Stand Your Ground” laws across the country. These laws 
can be traced back to the National Rifle Association (NRA), a corporate member of the group 
representing the interests of gun and ammunition manufacturers, but have been fiercely 
opposed by racial justice groups for the impunity they have extended to those who murder 
Black people. 

The focus will then move to so-called voter ID laws, a modern-day reincarnation of Jim Crow 
voting restrictions designed to suppress the power of Black and Brown communities in the 
political system. These the anti-democratic measures further the beliefs of ALEC’s co-found-
er, Paul Weyrich, that “not everyone should vote,” perpetuating white supremacy over politi-
cal power.77 

Part 3 will then consider “critical infrastructure” laws, pieces of legislation that strengthen 
the power of the legal system to criminalize Indigenous and allied water protectors fighting 
to resist the expansion of this country’s vast and dangerous oil and gas infrastructure. Con-

ALEC’s behind-the-scenes maneuvering 
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ceived of by representatives of the oil and gas industry to protect corporate profits, “critical 
infrastructure” laws have continued this country’s long legacy of criminalizing Indigenous 
people who have never stopped protesting against the theft of their land, resources, and 
wealth, and the accumulation of power by the white elite of the U.S.

The final section of Part 3 will consider “anti-BDS laws,” which 
are designed to delegitimize and attack a Palestinian-led boycott 
movement for human rights. That ALEC is involved in supporting 
the passage of these laws is perhaps unsurprising given ALEC’s 
deep evangelical history. It was tele-evangelist Jerry Falwell, a 
close contemporary of ALEC founder Paul Weyrich, who said “to 
stand against Israel is to stand against God.” The roots of funda-
mentalist Christian support for Zionism stretch back to at least 
the writings of John Darby in the mid-1800s, and carry through 
to the present day, with most modern evangelicals believing that 
the creation of Israel is a necessary step to bringing about the 
second coming of Jesus Christ.78 Hence, it is no surprise that 
conservative Christian evangelical groups within ALEC played 
an influential role in supporting passage of a set of laws designed 
to criminalize advocacy for Palestinian rights. 

For each area of legislation, the report will give a brief historical 
overview of the laws and detail the use by ALEC members of 
its platform to raise-awareness about and repackage emerging 
pro-conservative and pro-corporate issues into draft laws that 
are distributed to and passed through state legislatures across 
the country. The sections below will then examine the specific 
harms these laws have on communities of color.

‘Stand Your Ground’ laws

The Origin

Twenty-seven states now have a “Castle Doctrine” or “Stand Your Ground” law similar to the 
first one developed in Florida, SB 436, which was signed into law by Governor Jeb Bush on 
April 26, 2005.79 Section 3 reads: 

A person who is not engaged in an unlawful activity and who is attacked in any other 
place where he or she has a right to be has no duty to retreat and has the right to 
stand his or her ground and meet force with force, including deadly force if he or she 
reasonably believes it is necessary to do so to prevent death or great bodily harm to 
himself or herself or another or to prevent the commission of a forcible felony.80

The law was drafted by Marion Hammer, the National Rifle Association’s (NRA) lobbyist in 
Florida and former president of the NRA.81 The NRA is a long-time member of ALEC, and 
Hammer had developed a particularly strong reputation for influencing Florida politicians to 
pass legislation favorable to gun manufacturers.82 As Paul Flemming, then-reporter for Flor-
ida Today told a media watchdog, “There is no doubt about it.… All of the gun laws that come 
through the Florida legislature, she writes.”83

Sign at #AbolishALEC protest, ALEC  
Annual Meeting, New Orleans, July 2018.
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The Role of ALEC

The primary sponsors for Florida’s “Stand Your Ground” bill were ALEC members state 
Representative Dennis Baxley and state Senator Durell Peadon.84 The lawmakers worked 
closely with Marion Hammer and the NRA to pass the law, and their partnership exemplifies 
both the close relationships between gun lobbyists and elected officials, and the mechanism 
for proliferating ALEC legislation throughout the country. In 2005, the NRA described how 
it utilized the ALEC platform to support wider adoption of “Stand Your Ground” laws in other 
states: 

Marion Hammer presented the ALEC Criminal Justice Task Force with pro-
posed legislation based on Florida’s landmark “Castle Doctrine” law, that 
passed in Florida earlier this year. Her talk was well-received, and the Task 
Force subsequently adopted the measure unanimously. It will officially become 
ALEC Model Legislation in 30 days if there is no objection from the ALEC 
Board of Directors.85 

Indeed, four months after the Florida “Stand Your Ground” law was passed, the ALEC Board 
of Directors approved the model legislation in August 2005.86 Furthermore, former ALEC 
employee and current Maryland state 
senator Michael Hough indicated 
publicly that ALEC worked with the 
NRA to develop the model policy, and 
then introduced it in states across the 
country. On NRA TV he stated that, “we 
worked with the NRA with that, that’s 
one of our model bills that we have 
states introduce.”87 

The NRA heightened its investment 
and support of ALEC in later years, 
and, according to research by Progress 
Florida, “The NRA co-chaired the ALEC 
Public Safety and Elections Task Force 
from 2008 to 2011, and has made large 
contributions to the group – for exam-
ple, in 2011, the NRA donated $25,000 
to ALEC to achieve “Vice-Chairman” 
level sponsorship for the annual  
conference.”88

The NRA’s return on its investment in ALEC, and the passage of Stand Your Ground laws, 
comes in the form of contributions it receives from the firearms industry. A detailed report 
on corporate sponsorship of the NRA and found that “[c]ontributions to the NRA from the 
firearms industry since 2005 total between $14.7 million and $38.9 million.”89 The report 
also noted that “[i]n a promotional brochure for the program, NRA Executive-Vice President 
Wayne LaPierre promises that the ‘National Rifle Association’s newly expanded Corporate 
Partners Program is an opportunity for corporations to partner with the NRA....This program 
is geared toward your company’s corporate interests.’” 90 

Gov. Jeb Bush, center, hands a pen used to sign a Gun Bill to Marion Hammer  

of the National Rifle Association.
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In the year following Florida’s passage of its Stand Your 
Ground law, and after ALEC had approved a model policy, 
13 states passed a similar version.91 According to the Na-
tional Conference of State Legislatures, “laws in at least 25 
states allow that there is no duty to retreat an attacker in 
any place in which one is lawfully present” and “at least ten 
of those states include language stating one may ‘stand his 
or her ground.’”92 

Stand Your Ground Laws’ Impact on People of Color

In 2012, Floridian George Zimmerman shot and killed an 
unarmed, 17-year-old Black teenager named Trayvon Mar-
tin. Trayvon was a student from Krop Senior High School 
outside Miami, and had been visiting his father in Sanford, 
Florida when he was killed. Zimmerman was a neighbor-
hood watch captain for “The Retreat at Twin Lakes,” a gated 
community in Sanford, and was patrolling the neighbor-
hood the night that he killed Trayvon.93 Time magazine 
reported on the incident a few weeks later: 

Martin was in the gated community with his father 
as they visited the home of family friends. He had 
gone to a nearby 7-11 for snacks and was on his way 
back to the house when he was spotted by Zimmer-
man, who called police to report a “real suspicious 
guy.” He told the dispatcher that Martin “looks like 
he’s up to no good or he’s on drugs or something.” 
He described Martin as having his hand on his 
waistband, carrying an object, and coming towards 
him. “And he’s a black male…Something’s wrong with 
him…These a**holes, they always get away.”94

In July 2013 a jury found Zimmerman not guilty of sec-
ond-degree murder or manslaughter. 

In a media interview with CNN’s Anderson Cooper after 
the verdict, a juror explained how Stand Your Ground had 
played a role in determining Zimmerman’s culpability: 

COOPER: Because of the two options you had, second 
degree murder or manslaughter, you felt neither 
applied?

JUROR: Right. Because of the heat of the moment 
and the Stand Your Ground. He had a right to de-
fend himself. If he felt threatened that his life was 
going to be taken away from him or he was going to 
have bodily harm, he had a right.95

Stand your ground laws establish the right of a 
person to defend one’s self against threats (or 

perceived threats), including the application of lethal 
force, regardless of whether safely retreating from 

the situation might have been possible.
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Since Stand Your Ground laws have 
become more widespread across 
the United States, researchers 
have begun to examine their im-
pact. A widely cited 2016 study 
published in the Journal of the 
American Medical Association found 
that: 

Since Florida’s stand your 
ground law took effect in 
October 2005, rates of 
homicide and homicide by 
firearm in the state have 
significantly increased; 
through 2014, monthly 
rates of homicide increased 
by 24.4% and monthly rates 
of homicide by firearm by 31.6%. These increases appear to have occurred 
despite a general decline in homicide in the United States since the early 
1990s.96 In contrast, rates of homicide and homicide by firearm did not 
increase in states without a stand your ground law (New York, New Jersey, 
Ohio, and Virginia), or for either suicide or suicide by firearm. Our findings 
support the hypothesis that increases in the homicide and homicide by fire-
arm rates in Florida are related to the stand your ground law.97

A 2013 study by Urban Institute examined the intersection of race and justifiable homicide 
rates in states with and without stand your ground laws. The study found that: 

Overall, the rate of justifiable homicides is almost six times higher in 
cases with attributes that match the Martin case. Racial disparities are 
much larger, as white-on-black homicides have justifiable findings 33 
percentage points more often than black-on-white homicides. Stand 
your ground [SYG] laws appear to exacerbate those differences, as cas-
es overall are significantly more likely to be ruled justified in SYG states 
than in non-SYG states.98

The study noted that, “with respect to race, controlling for all other case attributes, the odds 
that a white-on-black homicide is found justified is 281 percent greater than the odds a 
white-on-white homicide is found justified. By contrast, a black-on-white homicide has barely 
half the odds of being ruled justifiable relative to white-on-white homicides.”99 

Voter ID bills

The Origin

Measures to disenfranchise people of color abound in U.S. history. For example, strategies by 
white supremacists, such as administering reading tests to would-be Black voters, have been 
in existence since the beginning of the Jim Crow era. 

Trayvon Martin's parents at Million Hoodies Union Square protest  
in New York, 2012
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In a 1940 address to union workers, 
President Roosevelt stated that 
“there are some political candidates 
who think that they may have a 
chance of election, if only the total 
vote is small enough.”100 

In the wake of the controversial 
2000 U.S. presidential election 
where, by one estimate, almost two 
million votes were disqualified,101 
former presidents Jimmy Carter 
and Gerald Ford formed the Nation-
al Commission on Federal Election Reform (known also as the ‘Carter-Ford Commission’), 
with various recommendations, one of which was a voter ID requirement. Federal legislation 
followed in the form of the ‘Help America Vote Act’ (HAVA) in 2002, which included a voter 
ID requirement for first-time voters.102 Following the 2004 presidential election, former 
President Carter again established a commission to examine ways of further amending the 
electoral voting system, this time together with former Secretary of State James A. Baker III. 
In 2005, their commission issued a report entitled “Building Confidence in U.S. Elections.”103  

The co-chairs of the report justified the need for further reforms by noting that, “many 
Americans thought that one report — the Carter-Ford Commission — and one law — the 
Help America Vote Act of 2002 (HAVA) — would be enough to fix the system. It isn’t.” As 
such, they said, “we are recommending a photo ID system for voters designed to increase 
registration with a more affirmative and aggressive role for states in finding new voters and 
providing free IDs for those without driver’s licenses. The formula we recommend will result 
in both more integrity and more access.”104  

One commissioner, Professor Spencer Overton, strong-
ly disagreed with the findings of the Carter-Baker 2005 
Commission he was a part of. Overton noted that the voter 
ID recommendation is “more extreme than any ID require-
ment adopted in any state to date…. The existing evidence 
suggests that the type of fraud addressed by photo ID 
requirements is extraordinarily small and that the number 
of eligible citizens who would be denied their right to vote 
as a result of the Commission’s ID proposal is exceedingly 
large.” On procedural issues Commissioner Overton raised 
his dissent by stating that the “commission’s reliance on 
anecdotes and political sound bites — rather than empirical 
data, testimony by top experts, and rigorous analysis — 
undermines its credibility.”105

In the 2006 U.S. midterm federal elections, Democrats 
made significant advances, gaining control of the House 
and Senate. In the aftermath, Republicans alleged that 
“voter fraud” played a role in delivering election wins for 
the Democrats. Royal Masset, the former political director 

Headline in The King's Weekly following the 1898 midterm elections, North Carolina. 

Protestor at Occupy Boston protest in 2011 
against Voter ID laws.
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for the Republican Party of Texas and skeptic of the need for 
voter ID laws, informed a reporter for the Houston Chronicle 
that: 

We fulfilled our conservative agenda. To appear new we 
took more and more extreme positions. We became ar-
rogant and self righteous… It’s almost a religious part of 
the Republican canon that Democrats are stealing these 
elections. It’s a lie. It’s not true. It does not exist. I must 
have gotten 200 calls from people who wanted a crimi-
nal investigation of so-and-so because they lost by 100 
votes and were sure there was fraud. They could never 
prove anything.106

The results of an investigation launched by the U.S. Department 
of Justice between 2002 and 2005 found almost no evidence at 
all to substantiate the long-held conspiracy theory of voter fraud that Republican politicians 
have repeated ad nauseum to justify the need for voter ID laws.107 Republicans’ insistence on 
the presence of voter fraud only increased following the 2008 election of President Barack 
Obama. 

The Role of ALEC 

In June 2009, ALEC’s publication Inside ALEC ran a story called “Preventing Voter Fraud,” 
detailing what voter ID bills should include to survive constitutional challenges. The guide-
lines were based on the 2005 Carter-Baker Commission and the Supreme Court findings in 
Crawford v. Marion County Election Board, a case involving a dispute over Indiana’s 2005 voter 
ID law.108 ALEC stressed in its publication that to“improve the chances of a law being upheld 
in court,” voter ID bills should include distribution of free voter ID cards, availability of provi-
sional ballots as well as strong promotion of the new law and comprehensive distribution of 
ID cards. These elements were incorporated into ALEC’s “Taxpayer and Citizen Protection 
Act” which was drafted by its Criminal Justice and Homeland Security Task Force and ap-
proved by ALEC’s Board of Directors in June 2008.109 In August 2009, ALEC held its annual 
meeting, and the ALEC Board of Directors approved ALEC’s “Voter ID Act,” produced by the 

ALEC Task Force on Public Safety and Elections.110 
These pieces of ALEC model legislation contain 
many provisions, but essentially the first requires 
voters to demonstrate U.S. citizenship prior to 
voting or registering to vote, and the second re-
quires all voters to show certain types of ID prior 
to voting. 

Between 2008-2010, the years immediately 
following the U.S. Supreme Court decision in 
Crawford v. Marion County Election Board, no state 
passed a strict voter ID law requiring photo iden-
tification (although Oklahoma, Utah, and Idaho 
passed laws with what the non-partisan National 
Conference of State Legislatures calls “non-strict, 

of African-American 
citizens of voting age 
lack government-issued 
photo ID, compared to 
8% of whites. 25%
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non-photo ID requirement”).111 However, when Republicans 
gained full control of an additional 11 state legislatures in the 
2010 midterm elections, ALEC moved fast. In 2011, five strict 
photo ID laws and one non-strict law passed through state 
legislatures — all Republican controlled and all sponsored by 
ALEC-member lawmakers.112 Others followed in 2012 and 
2013, but the pace has since slowed.113 All told, 35 states now 
have some form of voter ID law in effect.114 

Voter ID Laws’ Impact on People of Color

“I want to see my vote counted. Let me be there. I wanna be 
there. I want to see that,” 78-year-old Alberta Currie, a Black 
woman from Hope Mills in North Carolina, told a reporter in 
2013.115 At the time, the Republican-controlled legislature of 
North Carolina had recently passed a law, SL 2013-381 (also re-
ferred to as House Bill 589, before it was amended and passed 
in the NC Senate),116 aimed at restricting the ability of people of 
color to vote. In the phrasing used by the U.S. Court of Appeals 
for the Fourth Circuit, “we can only conclude that the North 
Carolina General Assembly enacted the challenged provisions 
of the law with discriminatory intent”. 117 

All four of the principal lawmakers who sponsored the bill in the 
North Carolina Legislature have been involved in ALEC, three 
of them as active members of ALEC Task Forces.118 

The “challenged provisions” of the new law, “required in-person 
voters to show certain photo IDs, beginning in 2016, which 
African Americans disproportionately lacked, and eliminated or 
reduced registration and voting access tools that African Ameri-
cans disproportionately used.”119  

One of those “voting access tools” was early voting. North 
Carolina’s law cut the amount of time available for early vot-
ing, from 17 days to 10 days, and required all voters to provide 
one of a group of state-issued forms of ID prior to voting. Early 
voting is particularly popular among rural Black voters in North 
Carolina. Albert Currie and the members of her small church in 
Hope Mills relied on her community church’s effort to provide 
transport to the voting booth on the first Sunday of early voting. 
As the pastor of the New Oxley Hill Baptist Church in Merry 
Hill, N.C. reported, “many of these persons don’t have cars. They 
can’t afford automobiles.”120 Elaborating on the objective of the 
North Carolina legislature to restrict early voting by a week, 
longtime Republican consultant Carter Wrenn told the Wash-
ington Post, “of course it’s political. Why else would you do it? … 
Look, if African Americans voted overwhelmingly Republican, 
they would have kept early voting right where it was.”121 An-

North Carolina’s voter ID law was specifically 
designed to “target African Americans with 

almost surgical precision” — U.S. Court of 
Appeals Court for the Fourth Circuit.

“

“

I want to see my vote counted. 
Let me be there. I wanna be 
there. I want to see that.

78 year-old Alberta Currie,
a Black woman from Hope Mills,  
North Carolina, told a reporter in 2013 

35
states now have 
some form of voter 
ID law in effect



36

other Republican official also provided insight into the intent behind the voter ID feature of 
the law. Don Yelton, Republican precinct chair, stated that this requirement of the law would 
“disenfranchise some of [Democrats’] special voting blocks…. That within itself is the reason 
for the photo voter ID. Period. End of discussion.”122

The U.S. Court of Appeals for the Fourth Circuit, in finding that the law was specifically de-
signed to “target African Americans with almost surgical precision,” cited the requests Re-
publican officials had made of the North Carolina elections board in the months leading up to 
the passage of the bill through the legislature: 

“Prior to and during the limited debate on the expanded omnibus bill, mem-
bers of the General Assembly requested and received a breakdown by race of 
DMV-issued ID ownership, absentee voting, early voting, same-day registra-
tion, and provisional voting (which includes out-of-precinct voting). This data 
revealed that African Americans disproportionately used early voting, same-
day registration, and out-of-precinct voting, and disproportionately lacked 
DMV-issued ID. Not only that, it also revealed that African Americans did not 
disproportionately use absentee voting; whites did. SL 2013-381 drastically 
restricted all of these other forms of access to the franchise, but exempted 
absentee voting from the photo ID requirement. In sum, relying on this racial 
data, the General Assembly enacted legislation restricting all — and only — 
practices disproportionately used by African Americans.123 

The targeting of African Americans that took place in North Carolina has happened else-
where. In 2011, Texas passed a voter ID law, S.B. 14, which required voters to show one of 
six forms of government-issued photo identifi-
cation in order to vote: a state driver’s license 
or ID card, a concealed handgun license, a 
U.S. passport, a military ID card, or a U.S. 
citizenship certificate with a photo. A study by 
political scientists Eitan Hersh and Stephen 
Ansolabehere found that “white registered 
voters are significantly more likely to possess 
a voter ID than African-American or Hispanic 
voters.”124 Commenting to a Tufts University 
magazine about the study, Hersh noted that “in 
the last decade, states have been changing rules about registration, early voting, and voter 
ID…. Voter ID is particularly controversial, because some of these laws seem to have been 
passed into law with a discriminatory intent.”125 Hersh has served as an expert witness for the 
Department of Justice in litigation filed to challenge S.B. 14. Similarly, a 2018 study by Phoe-
be Henninger, Marc Meredith, and Michael Morse found that, based on data from Michigan, 
“non-white voters are between 2.5 and 6 times more likely than white voters to lack photo 
ID.”126

Anti-Boycott, Divestment, and Sanctions Bills

The Origin

In 2005, as part of the justice movement for Palestinian liberation and in light of a coun-
terproductive peace process, Palestinian civil society launched a call for global solidarity 

“...white registered voters are  

significantly more likely to possess  

a voter ID than African-American or  

Hispanic voters.”
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to pressure the state of Israel to comply with in-
ternational law and its human rights obligations to 
Palestinians. Hundreds of Palestinian organizations, 
individuals, and political parties called on the inter-
national community to commit to broad boycotts, 
divestment initiatives , embargoes, and sanctions 
(similar to those applied to South Africa during the 
apartheid era) to be levied against Israel “for the 
sake of justice and genuine peace.”127 

The call for boycott, divestment, and sanctions 
(BDS) urged the international community to main-
tain this pressure until Israel meets its obligations 
under international law by “1. Ending its occupation 
and colonization of all Arab lands and dismantling 
the [Separation] Wall; 2. Recognizing the fundamen-
tal rights of the Arab-Palestinian citizens of Israel to 
full equality; and 3. Respecting, protecting and pro-
moting the rights of Palestinian refugees to return 

to their homes and properties as stipulated in UN resolution 194.”

In the intervening decade, the international solidarity movement for Palestinian rights has 
grown exponentially, drawing particular strength from student organizers on college cam-
puses across the country.128 The growth of the movement for justice in Palestine has also 
coincided with a renewed commitment across social justice struggles to the praxis of solidar-
ity and what Dr. Angela Davis calls the “indivisibility of justice.”129 In response to this surge in 
activism and organizing, state and local governments across the United States have respond-
ed by cracking down on the right to protest and boycott Israel’s policies, as well as to speak 
openly about Palestinian human rights.130 Many such measures mention the boycott of Israel 
and the BDS movement by name. 

In May 2015, the state legislature of Illinois broke ground when it unanimously passed the 
first state law to use the machinery of government to explicitly punish boycotts in support 
of Palestinian rights. The law established a blacklist of foreign companies that engage in a 
boycott of Israel, and divested public employees’ pension funds from those companies.131,132 
Governor Bruce Rauner signed the bill into law in July of that year.

At the time, it was widely covered in the media that the Jewish United Fund (JUF) was cen-
tral to generating political support for the bill.133 In its own statement, JUF noted that its As-
sociate Vice President for Government Affairs, Suzanne Strassberger, “worked closely with 
the sponsors in Springfield [the state capital of Illinois] to move the legislation forward,” and, 
“in addition to lobbying in Springfield, JUF helped mobilize voter outreach to legislators.”134 
The support was acknowledged and appreciated by Governor Rauner’s political aides: “JUF 
played a critical role in the passage of this important legislation,” said Richard Goldberg, the 
governor’s deputy chief of staff for legislative affairs, who noted that the governor appreciat-
ed “JUF’s strong partnership in combating BDS.”135 The JUF president added, “We anticipate 
that this legislation will become a model for similar action in many other states.”

In the following months, many more state legislatures followed suit, drawing from a set of 
identical tactics to retaliate against business entities that engaged in the boycott of Israel. In 

Dr. Angela Davis, author of "Freedom is a Con-
stant Struggle: Ferguson, Palestine, and the  
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March 2016, Florida Governor Rick Scott signed into law 
a measure both divesting public pensions from, and pro-
hibiting public entities from entering into certain contracts 
with, companies that boycott Israel, in addition to creating 
a publicly available blacklist.136 That same month, the gov-
ernor of Colorado signed a law divesting public pensions 
from companies that boycott Israel.137 Also in March 2016, 
the governor of Arizona signed into law a measure divest-
ing public pensions from companies that boycott Israel and 
prohibiting public entities from entering into contracts with 
such companies.138

Later that year, the Ohio state legislature also prohibited 
public entities from entering into contracts with companies 
that boycott Israel.139 The Indiana state legislature passed — 
and then-Governor Mike Pence signed into law — a provi-
sion prohibiting public entities from doing business with 
companies that boycott Israel and also creating a blacklist.

By April 2019, according to Palestine Legal, 27 states have 
anti-boycott laws, including five states where governors 
issued executive orders.140 Since 2014, more than 100 mea-
sures targeting boycotts and advocacy for Palestinian rights 
have been introduced in state and local legislatures across the country, as well as in the U.S. 
Congress.141

In March 2018 the Florida legislature amended a comprehensive anti-BDS bill it passed in 
2016, to broaden its scope to apply to all contracts (not just those above $1 million, as had 
been the case previously).142 A different May 2019 law deployed a new tactic to silence 
critics of Israel, redefining anti-discrimination to include antisemitism. While the 2019 law 
rightly adds religion as a protected category under Florida’s public education anti-discrimi-
nation law, it goes on to define antisemitism as virtually any criticism of Israel, and requires 
public education institutions to use that definition when investigating allegations of antisemi-
tism. 143 A similar measure was written into law in South Carolina in May 2018.144

The Role of ALEC 

The Center for Media and Democracy has revealed that two anti-BDS measures were 
introduced as potential ALEC model legislation at an annual ALEC summit in December 
2015: “Resolution on Countering the BDS movement” and the “Protection and Enforcement 
against the Commercial Exclusion of Israel Act.”145 According to ALEC’s website, the resolu-
tion was formally introduced as model legislation during the annual ALEC conference held 
the following July.146 Reports linked Wisconsin State Senator and ALEC national chairwoman 
Leah Vukmir to the model legislation; she had written her own alarmist article on the BDS 
movement on ALEC’s online blog just weeks earlier, calling it “economic terrorism.” 147 

The language of the model legislation is not publicly available. However, the bill’s summary 
makes clear that it seeks to retaliate against the BDS movement in exactly the same way as 
the spate of anti-BDS bills that emerged several months later in state legislatures across the 
country. The goal of the bill, according to ALEC, is to “to create disincentives to engaging in . . 

Rick Scott, former Florida Governor now  
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Jay Sekulow, President Trump's personal attorney, is also 
the chief counsel of the ACLJ, a right-wing Christian evan-

gelical organization advancing anti-boycott legislation.
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. boycott activities . . . [that have] the intention of 
creating significant economic harm to Israeli or 
Jewish entities by exerting coercive economic 
pressure on those doing business with them.”148

Notably, the primary group collaborating with 
ALEC to promote anti-BDS legislation was a 
right-wing Christian evangelical organization 
called the American Center for Law and Jus-
tice (ACLJ), founded by the tele-evangelist Pat 
Robertson in 1990. For decades, although in-
creasingly so in recent years, some of the most 
strident supporters of Israel and Zionism in the 
United States have been Christian evangelicals 
like Robertson, who espouse a fundamenalist 
philosophy of Christian Zionism.149

Today, ACLJ, which is closely associated with Jay Sekulow, President Trump’s personal attor-
ney, is a religious 501(c)(3) tax-exempt organization with a 2016 budget of over $53 million. 
ACLJ has worked behind the scenes with ALEC to develop and help push for the adoption 
of anti-BDS legislation, including by presenting on the legislation to ALEC lawmakers at its 
conferences.150

In many of the 27 states that have adopted anti-BDS measures, the main sponsors of those 
bills have been closely with ALEC. In Georgia, SB327 was co-sponsored by state Senator 
Judson Hill, who was named ALEC ‘Legislator of the Year’ just a few years earlier.151 In Ten-
nessee, SB1250 was introduced by state Senator Dolores Gresham, who has served on 
ALEC’s Education Task Force.152 Similarly, in Indiana, HB1378 was authored by Representa-
tive Brian Bosma, who has served ALEC as a member of its Energy, Environment and Agricul-
ture Task Force153 and its Civil Justice Task Force.154 

And two years after introducing 
ALEC to anti-BDS legislation as the 
group’s national chairwoman, Sen. 
Leah Vukmir introduced it to her 
own state legislature in Wisconsin 
in late 2017. The bill, co-authored 
by Vukmir, was signed into law in 
April 2018.155 The Wisconsin bill, 
adopted as 2017 Act 248, prohibits 
all public entities from doing busi-
ness with any entities that boycott 
Israel. 

A recent Guardian report revealed 
ALEC’s role in coordinating an up-
coming dissemination of bills seek-
ing to quell criticism of Israel in U.S. 
public schools and universities by la-
beling it as “antisemitic” or “discrimi-
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natory.” E-mails obtained by the Guardian show that Florida state Representative Randy Fine, 
who sponsored Florida’s own legislation, presented on his recent legislative accomplishment 
at ALEC’s annual conference held in August 2019. Fine was eager for the meeting’s attend-
ees, which included state lawmakers from South Carolina, North Carolina, Arkansas, Kansas, 
and Oklahoma, to coordinate their own state legislative advocacy with the Israeli-American 
Coalition for Action, which he praised for supporting the legislative push in his own state.156 

Responding to that email, a representative of the group boasted that their legal team had 
“refined [the bill] into a model that can be brought elsewhere,” and encouraged members to 
contact them or ALEC National Chairman Rep. Alan Clemmons of South Carolina for “policy 
support.”157

Anti-BDS Laws’ Impact on People of Color

While it is clear that anti-BDS laws are a 
direct attack on the constitutionally-pro-
tected First Amendment right to boy-
cott,158 they are also just one tactic in a 
long legacy of attacks on  
the rights of Palestinians. The movement 
for Palestinian rights is broad and diverse, 
with supporters from all sectors of so-
ciety. While the laws target Palestinian 
rights advocates writ large, Arab-Ameri-
can, Black, Brown, and Indigenous people who have been central to the growing cross-move-
ment defense of the rights of Palestinians have also clearly been  
impacted. 

As in other struggles for justice, it is people of color that are disproportionately affected by 
backlash that movements face. For example, the Israeli government deems Black-Palestinian 
solidarity so threatening that it has attempted to implement a strategy to expressly target 
the Movement for Black Lives’ support for Palestinian rights.159 

Students of color who support Palestinian rights have also found themselves singled out 
and targeted by right-wing extremistss like David Horowitz. He has been referred to by the 
Southern Poverty Law Center as “one of America’s most dangerous hatemongers” and “the 
godfather of the modern anti-Muslim movement”. Like other Islamophobic right-wing com-
mentators, Horowitz frequently ties his anti-Muslim and anti-Black diatribes together with 
his hatred of Palestinians.160 Horowitz has used posters and speeches to target students and 
professors of color who support Palestinian rights.161 ALEC hosted Horowitz at its annual 
meeting in New Orleans in 2018. During a breakfast session, Horowitz claimed that “at the 
K-12 level, school curricula have been turned over to racist organizations like Black Lives 
Matter and terrorist organizations like the Muslim Brotherhood.”162 

Online campaigns like those run on the Canary Mission website deliberately smear the 
reputations of people who advocate for the rights of Palestinians, and they overwhelming 
focus on people of color. The Palestinian rights advocacy organisation, Jewish Voice for 
Peace, reported on the shadowy activities of Canary Mission and found that “[t]he students 
targeted by Canary Mission are overwhelmingly Palestinian, Arab, Muslim and/or students of 
color”. The report continued, “in a national climate marked by rising Islamophobia, anti-Arab 

Anti-BDS laws chill, punish, or attempt to 
punish speakers supporting Palestinian 
rights... designed to silence expressive  
advocacy that challenges the injustices  

of Israeli state policy
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and anti-black racism, Canary Mission’s smear campaign only adds fuel to the fire, exposing 
already marginalized campus communities to additional surveillance, harassment and even 
physical danger.”163

These and many other examples of the widespread attack on Palestinian rights advocates 
and their allies are compounded by the wave of anti-BDS laws that has occured in recent 
years. The analysis of the impact of these laws must be seen together with this wider animus 
directed toward Muslims and people of Arab descent, particularly Palestinians and Palestin-
ian-Americans. 

Consider the impact of a 2017 Texas law, sponsored by Phil King, who was National Chair 
of ALEC in 2015 and is a member of the Board of Directors.164 The 2017 law stipulated that 
“a governmental entity may not enter into a contract with a company for goods or services 
unless the contract contains a written verification from the company that it: (1) does not 
boycott Israel; and (2) will not boycott Israel during the term of the contract.” A Palestin-
ian-American speech language pathologist, who was born in Austria but has lived in the U.S. 
for thirty years, has worked in Austin suburban schools serving Arabic-speaking students 
since 2009. She was unable to renew her contract with the school district because she could 
not, in good conscience, sign the required certification that she does not and will not boycott 
Israel.165 Speaking in a media interview, Ms. Amawi said, “You know I have to set an example 
for my kids. We have got to stand up for justice, and what’s right and equal opportunity for 
everybody… so I could not sign it. I was forced to resign from my job because I will not sign 
it.”166 Zachary Abdelhadi, a student at Texas State University, is another Palestinian-American 
impacted by the Texas law. Because he would not submit to the law, he was prevented from 
judging high school debate tournaments for the Lewisville Independent School District. Simi-
larly, Obinna Dennar, a Ph.D History student, had to turn down payment for judging a debate 
in the Klein independent school district.

These anti-BDS laws chill, punish, or attempt to punish speakers supporting Palestinian 
rights. They are part of a tapestry of laws and practices, of which the Texas anti-BDS Act is 
a central piece, which are designed to silence expressive advocacy that challenges the in-
justices of Israeli state policy. Beyond the attack that anti-BDS laws have on people of color, 
the broad nature of how anti-BDS laws are applied can have devastating consequences. For 
example, based on a mistaken application of the Texas anti-boycott law, hurricane victims in 
Dickinson, Texas were required to pledge not to boycott Israel 
as a condition for receiving relief aid.167 

While anti-BDS laws impact the everyday lives of the people of 
color, and their allies, who take a stand to defend the rights of 
Palestinians, they exist within this broader social and political 
context. These laws are only one component of the broader 
attack on the movement for Palestinian rights that undermines 
the rights of all people to boycott not only in support of the 
rights of Palestinians, but other social justice issues as well. 

Critical Infrastructure Bills

The Origin

In August 2016, Indigenous and allied protesters began an 
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effort to prevent construction of the Dakota Access Pipeline (DAPL) that soon evolved into 
a national movement referred to as #NoDAPL. Historian and Indigenous activist Nick Estes 
documented his involvement with #NoDAPL in his 2019 book Our History Is the Future, which 
contains, among many other important stories, details of the motivations and significance of 
this movement: 

This was my fourth and final trip to Oceti Sakowin Camp, the largest of several 
camps that existed at the confluence of the Cannonball and Missouri Rivers, 
north of the Standing Rock Indian Reservation, from April 2016 to February 
2017. Initially, the camps had been established to block construction of Energy 
Transfer Partners’ $3.8 billion Dakota Access Pipeline (DAPL), a 1,712-mile oil 
pipeline that cut through unceded territory of the 1868 Fort Laramie Treaty 
and crossed under Mni Sose (the Missouri River) immediately upstream from 
Standing Rock, threatening the reservation’s water supply. This was not just 
about Standing Rock water: The pipeline crossed upriver from the Fort Ber-
thold Indian Reservation on the Missouri River, transporting oil extracted from 
that reservation’s booming fracking industry. It cut under the Mississippi River 
at the Iowa-Illinois border, where a coalition of Indigenous peoples and white 
farmers, ranchers, and environmentalists in Iowa opposed it. And it crossed 
four states – North Dakota, South Dakota, Iowa, and Illinois. But it was Stand-
ing Rock and allied Indigenous nations, including Fort Berthold, who had put 
up the most intense resistance…. The encampments were about more than 
stopping a pipeline. Scattered and separated during invasion, the long-await-
ed reunification of all seven nations of Dakota-, Nakota-, and Lakota-speaking 
peoples hadn’t occurred in more than a hundred years, or at least seven  
generations.168

The movement was quickly misrepresented by Republicans, law enforcement officials, and 
right-wing commentators who supported a quick and uninterrupted construction of the 
1,172-mile-long underground oil pipeline. State-level legislators across the country harnessed the 
backlash as justification for new laws that criminalize protest activity with extreme  
penalties.169 

On Feb 22nd 2017, the chair of the Oklahoma House of Representatives Committee on 
Criminal Justice and Correc-
tions, Rep. Scott Biggs, intro-
duced a critical infrastructure 
bill, HB 1123, to the committee, 
expressly stating in response to 
a question by another commit-
tee member, “Yes, [the Dakota 
Access Pipeline protests] are 
the main reason behind this.”170 
During debate of the bill in the 
committee session, Rep. Biggs 
invited members to join oil and 
gas executives for a committee 
briefing on what took place in 
North Dakota.171 
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The law created a new set of criminal offenses for trespassing 
on property containing “a critical infrastructure facility,” a term 
defined broadly by the bill as any of 16 mostly energy-related 
industrial manufacturing facilities, or, in a clear allusion to the 
Dakota Access Pipeline, “[a]ny aboveground portion of an oil, 
gas, hazardous liquid or chemical pipeline, tank, railroad facility 
or other storage facility” marked as private property.172 The 
offenses carried a tremendous penalty: entering property that 
has on it a critical infrastructure facility could result in a fine of 
$1,000 and/or six months in jail, and causing damage on such 
property could lead to 10 years in prison and a fine of up to 
$100,000. 173 

House Bill 1123 was signed into law by Oklahoma Governor 
Fallin on May 3, 2017. Less than two weeks later, Governor 
Fallin signed another bill into law, HB 2128, to ramp up financial 
liability for individuals convicted of trespassing and for others who conspired with them.174

The Role of ALEC 

A few months after Oklahoma passed HB 1123 and HB 2128 
into law, ALEC’s Energy, Environment and Agriculture Task 
Force drafted what it called the “Critical Infrastructure Protec-
tion Act.”175 ALEC introduced it as a model bill soon after, at its 
States and Nation Policy Summit in Nashville, December 7-9, 
2017. In a letter sent by six fossil fuel industry associations, 
lobbyists, and corporations to state lawmakers on December 7, 
2017, timed to coincide with ALEC’s meeting, the groups called 
on state lawmakers to support ALEC’s new Critical Infrastruc-
ture legislation, arguing it would hold individuals and organiza-
tions accountable for tampering with or disrupting operations. 
The fossil fuel groups added that they looked “forward to work-
ing with you as you continue to address this growing problem in 
your state.”176

A few weeks later, Grant Kidwell, director of ALEC’s Energy, 
Environment and Agriculture Task Force, wrote an article for ALEC’s website. In the piece, 
Kidwell specifically cited pipeline protestors’ activities against Energy Transfer Partners’ Da-
kota Access Pipeline as justification for the need for critical infrastructure laws. He also drew 
an explicit connection between Oklahoma’s laws and the ALEC model legislation: 

States have begun to take action in response to this disturbing trend of 
trespassing, vandalism, and damage to critical infrastructure sites. In 2017, 
Oklahoma enacted two new laws designed to hold individuals and conspiring 
organizations criminally and civilly liable for trespassing or tampering with 
critical infrastructure sites and structures. Members of the American Legisla-
tive Exchange Council drew on these two laws for the crafting of a new piece 
of model policy, the Critical Infrastructure Protection Act.177 

On March 26, 2018, Major Thibaut, Jr., an ALEC-affiliated Democratic Louisiana state leg-
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islator,178 introduced House Bill 727 to 
the state’s House of Representatives. 
Justifying the need to amend the critical 
infrastructure bill, Thibaut told a report-
er, “I saw what happened in parts of the 
country like North Dakota. Oklahoma 
has some legislation, and this is kind of 
modeled after that.”179 The bill was intro-
duced soon after protesters in Louisiana, 
inspired by earlier protests at Standing 
Rock, had established a campaign to halt 
construction of the 163-mile-long Bayou 
Bridge oil pipeline by two ALEC-affili-
ated corporations,180 Energy Transfer 
Partners and Phillips 66.181 Thibaut may 
also have had in mind that Phillips 66 
(and the company it was formerly owned 
by, ConocoPhillips182) had made dona-
tions to his political campaign for several years, including the 
year just prior to his bill passing into law.183 His close ties to the 
companies building the critical infrastructure facilities is part of 
a much larger trend: the National Institute on Money in Politics 
and Greenpeace have revealed that since 2011, 65 elected 
representatives who signed on as co-authors of the Louisiana 
Senate and House critical infrastructure bills received $54,851 
in contributions from the two companies building the Bayou 
Bridge Pipeline.184 

In 2019, just months after ALEC adopted Oklahoma’s bill as 
model legislation, North Dakota, South Dakota, Texas, and 
Tennessee all passed critical infrastructure laws. In Missouri, 
a critical infrastructure bill has passed both houses of govern-
ment and is awaiting approval by the governor. There are also 
critical infrastructure bills pending in Idaho, Illinois, Kentucky, 
Minnesota, and Ohio.185 

The Center for Media and Democracy has also documented ALEC affiliations for sponsors 
of the bills passed into law in other states, including North Dakota (Sen. Janne Myrdal, Rep. 
Chuck Damschen, and Rep. Jim Schmidt),186 South Dakota (Sen. Kris Langer, Sen. Ryan Ma-
her, committee Vice Chair Sen. Jenna Netherton, and Sen. Al Novstrup)187 and Tennessee 
(Sen. Frank Nicely).188 In Texas, two of the three sponsors of the state’s critical infrastructure 
bill, passed in spring 2019, have documented ALEC ties. 189

Critical Infrastructure Laws’ Impact on People of Color

As illustrated above, the Louisiana law emerged in the wake of the #NoDAPL movement, as 
part of a coordinated national effort by fossil fuel industry interests, supported by ALEC, to 
criminalize environmental and Indigenous protests against their infrastructure projects. It is 
therefore no coincidence that, just days after it was enacted, the Louisiana law was invoked 

Since #NoDAPL in 2016, 11 ALEC-affiliated 
lawmakers have been lead sponsors on 
critical infrastructure bills that passed 

into law in North Dakota, South Dakota, 
Tennessee and Texas. 
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by a private security company working in tandem with local law enforcement at the behest of 
the private corporations building the Bayou Bridge pipeline.190

Anne White Hat, one of the Indigenous women who have been central to the leadership of 
the campaign to stop construction of the Bayou Bridge Pipeline in Louisiana, said of the law: 

The goal of this unconstitutional law is to further corporate interests and 
silence Indigenous and non-Indigenous communities that take a stand for the 
rights of our Mother Earth that we human beings depend upon for our exis-
tence. While our leadership ignores the growing climate chaos, ALEC and its 
“Big Oil” partners can try to leverage America’s pay-to-play politics to silence 
us – but we will fight this on the front lines and in the courts.191

Meg Logue, a local activist with 350 New Orleans, said of the law, “ALEC-inspired HB 727 
was a thinly veiled attempt to equate the peaceful, prayerful re-
sistance of water protectors to terrorism, and hyper-criminalize 
our work accordingly. Our legislators jeopardize our democracy 
by bending toward the priorities of corporations while under-
mining the people’s right to self-determination and justice.”192 

As detailed in Section 3, the initial draft of House Bill 727 
contained amendments to Louisiana’s critical infrastructure 
law that were even more draconian than either the Oklahoma 
or ALEC model legislation. For example, HB 727 included a 
far-reaching conspiracy offense which provided that if two or 
more persons conspired to commit unauthorized entry (here-
tofore a misdemeanor trespass), even without actually commit-
ting the trespass, they could be imprisoned with or without hard 
labor for up to five years and fined up to $10,000.193  

As the bill progressed through the House 
and Senate in Louisiana, opponents of the bill 
began to raise serious doubts about it. An-
other climate activist with 350 New Orleans, 
Alicia Cooke, told a reporter covering the 
situation, “How do you prove that someone 
is conspiring to trespass on property? Versus 
conspiring to gather near property?”194 The 
many concerns raised by opponents of the 
bill, particularly the conspiracy component, 
resulted in this provision, and others, being 
removed before passage. 

Unlike the Oklahoma law, HB 727 contains 
no outer bounds to its definition of pipelines, 
and thus includes all portions of the 125,000 
miles of pipelines in the state, most of which 
run underground.195 According to a legal 
challenge to HB 727, filed by the Center for 
Constitutional Rights in support of Anne 

#BlockALEC Protesters outside ALEC Annual Meeting in Austin, 
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White Hat, 350 New Orleans, and others, the open-ended and 
far-reaching definition not only lends itself to misuse by law 
enforcement as a pretext for targeting a wide range of protest 
activity, but renders the law unconstitutionally vague and over-
broad.196 

White Hat, who is also the lead plaintiff in the aforementioned 
case, was arrested on September 18, 2018, after leading a 
prayer ceremony at a boat launch near St. Martinville, Louisiana. 
She was charged with two felony counts under the critical in-
frastructure law for unauthorized entry that allegedly occurred 
on September 3, 2018, near a pipeline construction site in the 
Atchafalaya Basin. As outlined in the court filing: 

White Hat had been present on the property in question 
as a Water Protector with the permission of co-owners. 
She engaged in non-violent protest against and monitoring of the pipeline 
project and was trying to raise awareness about the fact that the pipeline 
was being constructed on the property illegally, a fact later confirmed as the 
company was found by a Louisiana court to have been trespassing at the time. 
White Hat is currently facing the possibility of prosecution for the two felony 
charges that are subject to a combined 10 years imprisonment. The pending 
charges have affected her life and her ability to engage in further  
demonstrations.197 

So far, more than a dozen arrests have been made of peaceful protesters, as well as a jour-
nalist covering the events, who were charged with felonies for acts that would have been 
charged as misdemeanor trespass before August 1, 2018 (and only if those arrested did not 
have permission or a legal right to remain on the property in the first place). They now face 
the possibility of prosecution and, if found guilty, up to five years in prison (per offense) and 
heavy fines. Many of these arrests took place on property upon which a court in December 
2018 ruled that the pipeline company itself was trespassing,198 while the protesters had 
obtained permission of co-owners of the property to be there. 
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W hile ALEC has had success for many years pursuing its agenda, it is not without vulner-
abilities. Advocates, activists, and movements seeking to push back against its corpo-

rate-first, racist agenda can take meaningful action to resist ALEC’s influence over law and 
policy-making and reclaim the people’s right to self-determination. 

This section is designed to facilitate generative strategizing for advocates. Specifically, in the 
spirit of cross-movement solidarity, this section will draw on past successes by progressive 
grassroots movements for social justice across issue areas – often but not always battling 
ALEC-sponsored legislation – to suggest a way forward to reclaim our law and policy-making 
spaces from corporate control. 

Political Advocacy Opportunities

With an increased presence of progressive politicians in federal and state legislatures, there 
are a growing number of opportunities to take on corporate control of legislative deci-
sion-making through political advocacy. 

Calling on Elected Officials and Corporations to Cut Ties with ALEC

As demonstrated by the group Stand Up to ALEC,199 a viable advocacy approach is to make 
sure state lawmakers know that their constituents do not 
want them associating with ALEC. Key times to mobilize 
constituents to register their concerns about ALEC with 
their representatives are during political primaries, in the 
lead-up to state elections, and in the recess period before 
state legislatures convene. 

Although it is not always easy to know whether an elected 
state lawmaker is a member of ALEC (as explained above, 
ALEC does not identify its members are unless they are 
part of an ALEC Task Force), groups like Stand Up to 
ALEC,200 the Center for Media and Democracy,201 and 
Documented202 have all compiled information that can be 
used to identify whether a state lawmaker has affiliations 
with ALEC, and how deep those affiliations run. 

Similarly, as illustrated by the successful advocacy of 
Color of Change and other public interest groups, advo-
cates can have a significant impact on ALEC’s activities 
by undertaking sustained public pressure campaigns on 
corporate members to withdraw their membership.203 

Fighting Laws in Committee

Each state legislature has its own legislative process. 
However, across legislatures, before bills are finalized for 
a vote, they may be referred to issue-specific committees. 
The legislators forming each committee scrutinize a bill’s 
contents before voting to approve or deny advancement 
of the bill. Importantly, at this stage of the legislative pro- Protester at #AbolishALEC protest outside ALEC Annual 

Meeting in New Orleans, 2018. 

Photo: Tara T
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cess, bills can be amended; if advocates are unable to stop an ALEC bill altogether, they can 
still focus efforts on altering its contents. 

The Louisiana Critical infrastructure Law 
discussed in Section 2 of this report was 
originally much more expansive and pu-
nitive than the final bill as passed. It was 
weakened in committee in response to 
advocacy by organizers and activists from 
350 New Orleans and other groups that 
intervened to urge the elimination of a 
number of its provisions. 

Originally, the bill contained language to 
allow for imprisonment for up to 12 years 
and a fine of $250,000 for merely conspiring to interfere with the operations or construction 
of a pipeline, and a minimum prison term for trespassing on a pipeline construction site.204 
The advocates successfully pressed to have these provisions removed and other language 
added prohibiting use of the law to criminalize or prevent a) lawful and peaceful protest on 
matters of public interest; and b) recreational and commercial activities in the area, including 
crawfishing.205

A Role for Attorneys General

Civil society organizations often pressure state attorneys general to defend their state 
residents against discriminatory or harmful policies and laws. In recent months and years, 
civil society organizations have successfully rallied state attorneys general to exercise their 
robust legal authority to refute several policies put forth by the Trump administration that 
would have a harmful impact on their residents. 

In the immigration context, for example, the National Immigration Law Center has issued 
guidance to attorneys general encouraging them to protect immigrants from the Trump 
administration’s targeted attacks.206 In Colorado, the Colorado People’s Alliance has urged 
Attorney General Cynthia Coffman to protect the rights of recipients of Deferred Action 
for Childhood Arrivals (DACA), despite threats from the federal government to repeal the 
program protecting undocumented students.207 Similarly, in the case of California’s sanctu-
ary laws, California’s attorney general has vowed to protect the state’s sanctuary laws and 
“defend them against the U.S. Justice Department’s lawsuits.”208 In both instances, state 
attorneys general have been pressured by, but also worked with, groups like the Service Em-
ployees International Union. 

State attorneys general have also played critical roles in opposing the administration’s roll-
back of labor protections,209 Trump’s Muslim Ban,210 and net neutrality repeal.211 

When unable to prevent ALEC model legislation from becoming law, advocates can appeal 
to state attorneys general to not enforce ALEC-originated laws given their undemocratic 
origins. When a law is not in the interest of a state’s population and did not originate with the 
will of that population, the attorney general should not view it as a legitimate and enforce-
able statute.

When a law is not in the interest of a 
state’s population and did not originate 

with the will of that population, the  
attorney general should not view it as a 

legitimate and enforceable statute
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State attorneys general may also examine whether ALEC, as a 501 (c) (3) non-profit organi-
zation, is operating in accordance with relevant state laws governing the activities of chari-
table organizations within their state. Again, advocates and cooperating movement lawyers 
can play an integral role in activating political opinion in favor of attorneys general taking 
such action. 

Legislative instruments for transparency and accountability 

Open Meetings Laws 

Public access to agencies, boards, committees, and other government bodies is governed by 
a category of laws known as open meetings laws. These laws allow constituents to attend —
and scrutinize — government meetings.212 Most open meeting statutes prohibit members of 
local government bodies not just from conducting official meetings in secret, but also from 
conducting informal, out-of-session “meetings” outside of the public eye as well.213

According to these laws, such informal meetings are typically defined by their purpose, to 
perform public business, and are presumed to be open to the public.214 Legislative and exec-
utive bodies are required to publish an advance notice of certain proceedings, such as formal 
rulemaking hearings, enforcement proceedings, and other administrative matters, so that 
the public can plan to attend.215 In some instances, these laws also entitle the public to copies 
of minutes, transcripts, or recordings.216

Open meetings laws do have several critical exemptions that shield government bodies from 
transparency requirements. Meetings are allowed to remain closed when dealing with cer-
tain sensitive subject matters, including “pending litigation, the purchase of real estate, and 
official misconduct.”217 Meetings are also allowed to remain closed to the public when dealing 
with private information about an individual, trade secrets, or other confidential information. 

Open meetings laws can support the work of advocates when there is suspicion that ALEC is 
meeting with a quorum of lawmakers from a state public body out of the public view. While 
open meetings laws vary from state to state, generally any meeting of a quorum of members 
of a state public entity is subject to disclosure requirements. For more specific information 
on the rules and regulations governing each state, see the Reporters Committee for Free-
dom of the Press’s “Open Government Guide.”218 

Lobbying Registries 

ALEC is classified as a 501(c)(3) public charity with the IRS and therefore is subject to strong 
restrictions on the amount of lobbying it is permitted to engage in. However, the organiza-
tion appears to exist for the sole purpose of facilitating private corporate lobbying of state 
legislators.219 To that end, in April 2012, Common Cause filed a complaint against ALEC 
charging it with misusing charity laws, massively underreporting lobbying activities, and ob-
taining improper tax breaks for corporate funders at the expense of taxpayers.220 

Lobbying registration is regulated both federally and locally.221 Lobbying registries vary great-
ly between states as each state defines a lobby or a lobbyist very differently.222 In 2015, the 
Sunlight Foundation published a lobbying disclosure scoreboard ranking of all 50 states.223 For 
example, ALEC is registered in Virginia224 and is subject to relevant provisions of the Code of 
Virginia, however, the state’s disclosure requirements on political activity are relatively lax.225 
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Public Records 

All states have public records laws that allow members of the public to obtain public records 
from state and local government bodies. Broadly, there are many barriers to obtaining ac-
cess to government records or to certain areas of government. ALEC has taken advantage of 
these barriers, such as records exemptions, to infiltrate local government bodies across the 
country without public scrutiny. 

In 2013, the Center for Media and De-
mocracy sued Wisconsin state Senator 
Leah Vukmir over her failure to disclose 
ALEC-related materials under Wiscon-
sin’s records law.226 Through the litiga-
tion, it was made clear that ALEC at-
tempts to seal its documents by arguing 
that they are “internal ALEC documents,” 
which “ALEC believed is not subject to 
disclosure under any state Freedom of 
Information or Public Records Act.”227 
Vukmir and Wisconsin Attorney General J.B. Van Hollen’s Department of Justice took the 
unprecedented position of arguing that Vukmir is immune from suit during her two-year leg-
islative term. After a year of litigation, Vukmir settled with the Center for Media and Democ-
racy and released the documents at issue.228 

Filing public records requests, backed up by public interest litigation, has been successful in 
revealing ALEC’s inner workings, members, and schedules. In 2019, Documented obtained a 
list of members on the ALEC Commerce, Insurance and Economic Development Task Force 
through an Ohio public records request.229 Similarly, in anticipation of the Republican Attor-
neys General Association (RAGA)’s “Oil and Gas Summit” in Houston, Texas, Documented 
obtained a copy of a heavily redacted draft agenda through a public records request to the 
office of the North Dakota Attorney General.230 

For more specific information on which state open records laws cover legislators, refer to 
the Reporters Committee for Freedom of the Press’s “Open Government Guide.”231 In states 
where public records laws do cover legislators, advocates can use these laws to seek commu-
nications between ALEC and state lawmakers. 

Disclosure of Legislators’ Expenditures and Tax Documents

Financial disclosure laws provide constituents with the tools to track conflicts of interest be-
tween a candidate or officeholder and their respective personal financial interests, or those 
of their donors, and the politician’s policy positions or actions in office.232 These laws are 
meant to protect transparency and engender trust in politicians and in their policies. 

In about two-thirds of states, financial disclosure forms for candidates and officeholders are 
available online. In the other third of states, records are accessible by filing an in-person re-
quest. In some states, officials processing record requests are mandated to verify the names 
and addresses of all those making a request, and mandate that requests be handwritten.233 
Disclosure laws can help advocates seek information about expenditures lawmakers make in 
relation to ALEC meetings. 

ALEC has taken advantage of barriers, 
such as records exemptions, to  
infiltrate local government bodies 
across the country without public  
scrutiny. 
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‘Revolving Door’ Bans 

“Revolving door” bans forbid departing public officials from lobbying for a period of time 
after leaving public office. The laws are designed to prevent state officials acting in a way fa-
vorable to a lobbyist in return for private employment after leaving public service. The length 
of such bans varies depending on the state, and there are various nuances in some states’ 
laws. There are also restrictions at the federal level.234 

Revolving door bans provide some support to advocates in monitoring whether state law-
makers are operating ethically or are making decisions that favor ALEC members in return 
for future employment in the private sector. Review the different state laws on revolving 
door bans at the National Conference of State Legislatures website.235 

‘Conflict of Interest’ Laws

Conflict of interest laws are designed to ensure lawmakers make decisions in the public 
interest rather than for their own personal financial gain. States have widely varying ethics 
requirements for lawmakers, but generally all have public entities mandated to investigate 
allegations of conflict of interest violations. These conflict of interest laws provide an avenue 
for investigating lawmakers when advocates suspect unethical conduct by an elected legisla-
tor. Review the related section of the National Conference of State Legislatures website for 
more information.236 

Continuing the Fight at the International Level 

UN Treaty on Transnational Corporations and Other Business Enterprises

Since the late 1990s, public health and corporate accountability advocates from more than 
100 countries have pushed member states of the United Nations to establish a robust 
international framework to regulate the tobacco industry. This effort has largely been led 
by two civil society networks: the Framework Convention Alliance (FCA) and the Network 
for Accountability of Tobacco Transnationals (NATT).237 The NATT in particular, coordinated 
by U.S.-based Corporate Accountability 
International with over 100 members in 
more than 50 countries, was pivotal in 
ensuring that countries adopted a provi-
sion in the UN Framework Convention on 
Tobacco Control (FCTC) limiting the role 
of the tobacco industry in formulating na-
tional health policies. Civil society groups 
successfully argued, on the strength of ev-
idence exposed by litigation in the U.S. and 
elsewhere, that tobacco companies have a 
clear conflict of interest when formulating 
health and other policies, and have regu-
larly sought to derail regulation of tobacco 
products.  

NATT and FCA’s success in limiting the 
tobacco industry’s capture of health Treaty Alliance members at UN negotiations, 2017.
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policy formulation has inspired activists and organizers to campaign for a similar UN human 
rights treaty to regulate corporate abuses of human rights generally. The Treaty Alliance, a 
loose campaign endorsed by more than a thousand organizations in over 100 countries, has 
successfully encouraged states to include a “corporate capture” provision into the text of an 
international treaty. In its most recent draft, UN treaty draft Article 5.5 reads: “In setting and 
implementing their public policies...State Parties shall act to protect these policies from com-
mercial and other vested interests of persons conducting business activities….”238 

States drafting this treaty have drawn from the language of the FCTC, which reflects the call 
that some UN member states, the FCTC Secretariat, and civil society organizations have 
made in the annual negotiations that take place at the UN.239 In repeatedly calling over sever-
al years for this provision to be included in the future UN treaty, the Center for Constitution-
al Rights has several times made explicit mention of ALEC’s legacy of corporate capture, and 
particularly pointed to the effects of its influence on people of color.240 
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To State Governmental Authorities 

State Lawmakers: 

Do not associate with ALEC. 

Disclose current and past affiliations with ALEC. Release public information detailing  
attendance at ALEC convenings, participation in ALEC Task Forces, and communications  
with or facilitated by ALEC officials.

Amend state open meetings laws to ensure they cover lawmakers’ activities 
 at ALEC meetings.

Amend state open records laws permitting public access to information  
and materials relating to all interactions between ALEC and lawmakers. 

Attorneys General

● Investigate whether ALEC’s lobbying activities violate state laws governing  
the activities of charitable organizations.

District Attorneys and Prosecutors

● Use prosecutorial discretion to refuse to criminally prosecute individuals under statutes drawn from 
ALEC model legislation.

To ALEC

Disband all ALEC Task Force groups and do not accept lawmakers as members.

Make publicly available online the full archives of all proposed and  
passed ALEC model legislation, including sponsors.

Make publicly available online a comprehensive list of current and past  
legislative and corporate members.

RECOMMEnDaTiOnS

To Federal Governmental Authorities 

Internal Revenue Service 

Investigate whether ALEC’s lobbying activities violate federal laws governing  
the activities of charitable organizations.
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To the Private Sector 

Journalists and Media Organizations

Closely investigate the connections that conservative and pro-corporate state laws  
have to ALEC’s members, Task Force activities, annual meetings, and model legislation. 

Track bills across state legislatures that have originated from ALEC model legislation.

Cover ALEC convenings, and publish as much information as possible.

Utilize public records requests to obtain any internal ALEC documents, communications,  
and information that are in the public interest to publish.

Funder Organizations and Other Financial  
Supporters of Progressive Activism and Organizing

Prioritize funding for organizations fighting corporate capture, with special consideration  
given to Black, Indigenous, female, queer, and/or immigrant-led organizations that adopt  
an intersectional critique of corporate capture. 

To Progressive Lawmakers  
in the U.S. Congress 

Hold hearings on the negative and widespread impact of ALEC’s activities  
on people of color across the U.S., with firsthand testimony from racial justice,  
Indigenous, and Palestinian rights organizations.

Formally inquire into whether the Internal Revenue Service has begun investigating  
whether ALEC’s lobbying activities violate federal laws governing the  
activities of charitable organizations.

To Public Interest Organizations

Organizers and Movement Groups 

Continue cross-movement organizing to focus attention on ALEC.

Continue pressing state lawmakers to not associate with ALEC. 

Progressive Social Justice Organizations 

Focus research, advocacy, and legal activities on the impact ALEC has on people of color, beyond just 
the impacts ALEC’s activities have on democracy and good governance. 

Photo Citations

Pages 62-63 "People protesting the Dakota Access Pipeline, 2016" by Pax Ahimsa Gethen is licensed by CC BY-SA 4.0.
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Creative Legal Strategies

November 21, 2014

“Law and justice are distant cousins.” – Andre Brink

The law is by its nature a conservative enterprise. Court decisions are typically based on a case’s
congruence with judicial precedent, statutory law or constitutional provisions, and often reinforce pre-
existing power and privilege. Social justice work, by contrast, is often about challenging power propagated
through unjust laws or appealing to higher, aspirational norms. Being dedicated, as CCR’s mission
statement says, to “the creative use of law as a positive force for social change” means mining the fine
veins of constitutional principles that are justice-enabling, uncovering underutilized rules and rulings,
surfacing stories of real individuals and communities impacted by injustice, using litigation strategically to
move actors outside the courtroom, understanding the interplay between U.S. law and international law,
and fostering solidarity with impacted communities, including those across borders. At CCR we do all
these things, and more, in our relentless pursuit of justice. Along the way, we have developed a
distinctive set of tools and strategies. These include the following.

Alien Tort Statute (ATS)

The Alien Tort Statute (ATS), sometimes referred to as the Alien Tort Claims Act, is a federal statute
passed by the first Congress in 1789, which allows foreign victims of serious international human rights
violations to sue the perpetrators in U.S. courts. The law, originally designed to deal with then-grave
international law violations such as piracy in international waters, was little-known and even less employed
until CCR pioneered its use in a landmark 1979 case to hold a Paraguayan official accountable inside the
U.S. for the torture and murder of the 17-year-old son of a Paraguayan dissident. Filártiga v. Peña-IralaFilártiga v. Peña-Irala

https://ccrjustice.org/node/333
https://ccrjustice.org/node/1685


1/2/2019 Creative Legal Strategies | Center for Constitutional Rights

https://ccrjustice.org/home/how-we-work/creative-legal-strategies 2/3

ushered in a new era in human rights law, spawning a legal movement for transnational justice and
accountability.

CCR continued to use the ATS on behalf of victims of torture and other human rights abuses by
government officials where there was no possibility of justice in their own country throughout the 1980s,
but then began to expand the possibilities of its reach. In 1993, we brought and ultimately won a case
against Radovan Karadžic, a non-state actor, for genocide, war crimes and crimes against humanity
committed in Bosnia-Herzegovina. We also expanded the ATS use to hold corporate actors  accountable
through ATS litigation, including Royal Dutch Petroleum  for human rights abuses against the Ogoni
people in Nigeria, Caterpillar  for war crimes in the Occupied Palestinian Territory, and CACI
International  for its role in the torture of prisoners at Abu Ghraib during the second Iraq War.

In 2013, the Supreme Court partially limited  the reach of the ATS, but CCR and others in the ATS bar
continue to bring cases using this unique legal tool.

International Law

CCR’s use of the ATS as a tool to pursue human rights violations beyond our borders is emblematic of
our global perspective and our expertise in international law. In recent decades, as the U.S. Supreme Court
has constrained the protections of U.S. constitutional and civil rights law, CCR has sought to interject
more expansive international human rights norms into the domestic legal conversation. We frequently
bring a unique human rights analysis to issues such as police violence and discrimination or solitary
confinement. The Center regularly advocates on behalf of our clients and causes with an array of U.N.
bodies, from the Committee Against Torture and the Committee on the Elimination of Racial
Discrimination to the Committee on the Rights of the Child and the Human Rights Committee. We are
similarly strategically engaged with the Inter-American Commission on Human Rights. Our international
advocacy focuses most often on human rights law, but also on humanitarian law and the law of armed
conflict, and international criminal law. In 2011, we filed a groundbreaking case against the Vatican  with
the International Criminal Court seeking accountability for the widespread and systemic sexual abuse of
children and vulnerable adults by Catholic clergy and the high-level cover-up and enabling of the abuse.

Universal jurisdiction

The principle of universal jurisdiction  allows the national authorities of any state to investigate and
prosecute people for serious international crimes even if they were committed in another country. It is
based on the notion that some crimes – such as genocide, war crimes, and torture – are of such
exceptional gravity – so universal – that they affect the fundamental interests of the international
community as a whole. Uniquely among U.S. rights organizations concerned about our government’s post-
9/11 torture program, CCR has actively pursued a half dozen cases in multiple countries seeking to
investigate and prosecute those Bush Administration officials who authorized, designed and implemented
the U.S. torture program in absence of the political will to do so at home.

Freedom of Information Act

“Democracies die behind closed doors,” explained Judge Damon Keith in an important post-9/11 open
government case. Yet the U.S. government has gone to unprecedented lengths to classify and bury
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information about official conduct – and wrongdoing. For this reason, CCR has escalated its use of the
Freedom of Information Act (FOIA) to shed light on the actions of both government and private actors.
It has been an essential tool in defending activists facing government repression; in determining whether
there is wrongdoing that warrants a lawsuit; and especially in the post-9/11 era, in uncovering gross
human rights violations such as the “ghost detention” of men at CIA black sites. But CCR’s unique use of
FOIA requests and FOIA litigation has been as a tool to directly support, publicize, and advance justice
struggles in strategic partnership with movement organizations. In our landmark case seeking information
about the federal Secure Communities  program, for instance, the goal was to uncover information that
the National Day Laborers Organizing Network  could use in its successful campaign to stop the
expansion and lobby for the termination of the controversial deportation and fingerprinting program. Our
FOIA work is a prime example of CCR’s foundational commitment to crafting litigation in coordination
with grassroots allies with the explicit aim of furthering the human rights and social justice struggles to
which we are so passionately dedicated.
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How We Define Victory

December 2, 2014

“First they ignore you, then they laugh at you, then they fight you, then you win.” – Mahatma Gandhi

While CCR’s unique contribution to human rights and social justice struggles is through its litigation work,
we do not evaluate that work in traditional “lawyerly” ways. In decisions about what cases to take, in the
choices we make about media and advocacy during the course of a case, and in our assessment of the
success of the case, the Center looks beyond a narrow legal lens and considers above all a case’s value to
the social movements of which it is a part.

The Center accepts cases based on principle and the value of the struggle itself, not solely by using a
calculus of how likely we are to win. We were the first organization to defend detainees at Guantanamo,
for instance, because no matter how wildly unpopular it was at the time or how hostile the government
was to the idea that those detainees had rights, the fight against indefinite detention is simply too
important to bow to political expediency. Many of our cases are explicitly situated in larger justice
struggles, and we take them with the intention of aiding those struggles.

To CCR, the value of a case is not determined solely by its outcome but in part by the attention it can
draw to the rights at stake and the vulnerable communities on whose behalf we are fighting. This is one
reason we have a robust communications program, so that we can effectively publicize our clients and our
causes. Similarly, CCR’s dedication to advocacy work reflects the commitment to strengthening the organic
connection of our cases to the movements from which they arise and to using our cases to help make
progress on issues before there even is a court ruling.
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While CCR wins many groundbreaking cases – from Supreme Courts victories like Rasul v. BushRasul v. Bush to
sweeping reform mandates like Floyd v. City of New YorkFloyd v. City of New York  – we also lose cases. But there is often “success
without victory” in these cases, in the memorable words of CCR President and constitutional scholar Jules
Lobel. Sometimes the scrutiny a case brings to an injustice forces partial reforms to happen in a response
to public outcry, or in an effort to undermine our lawsuit. Other times, a case helps put an issue on the
map and contributes to long-term struggle that results in victory years or decades later. Very often, CCR
sticks with a case, a client, a cause over years and decades before we win – but eventually we do win.
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A water tower on Highway 18 in Welcome, La., in St. James Parish near the site of Formosa's planned petrochemical complex. Photo: Julie Dermansky

NEW CHEMICAL COMPLEX WOULD DISPLACE SUSPECTED
SLAVE BURIAL GROUND IN LOUISIANA’S “CANCER ALLEY”
Sharon Lerner

December 18 2019, 11:29 a.m.

A former burial ground thought to contain the remains of slaves has been identified on a Louisiana property where a massive

plastic production complex is sited to be built. Human remains along with evidence of grave shafts were identified on land in

the St. James Parish where a subsidiary of the Taiwan-based Formosa Plastics Group intends to build 14 facilities to produce

plastic bottles, bags, car casings, and synthetic turf, among other products.

Many residents of the area, known as “Cancer Alley,” already oppose the construction of the almost 2,400-acre complex on the

west side of the Mississippi River on the grounds that it will double the dangerous amount of toxic chemicals in their air and

emit more than 13 million tons of carbon pollution each year, making it the biggest new source of greenhouse gas emissions

from a petrochemical plant since at least 2012. The discovery of the burial site adds another layer to their outrage.

“That’s sacred ground,” said Sharon Lavigne, 67, of the plot now covered with sugar cane where people were laid to rest years

ago. Lavigne has lived in the area all her life and founded the community group RISE St. James last year to combat the pres-

ence of polluting industrial facilities in the parish. “They’re saying they don’t care about your ancestors. They’re slapping us in

the face.”

Join Our Newsletter
Original reporting. Fearless journalism. Delivered to
you.

Like many other African American residents in the area, Lavigne believes that she is the descendant of slaves who worked on

nearby plantations. Yet because of the lack of documentation of the lives — and deaths — of enslaved people, she doesn’t

know the specifics of where they labored or were buried.

St. James resident Gail Leboeuf was able to track down the grave of only one of her grandparents. She found out that her ma-

ternal grandmother was buried on the former Monroe plantation, which is now occupied by a Shell Refinery. She visited the

site last year when an African American museum held a ceremony to honor the people buried there. Because some of the

graves were marked with stones, it seems likely that they were dug after the Civil War.

I’m in⟶

New Chemical Complex Would Displace Slave Burial Ground https://theintercept.com/2019/12/18/formosa-plastics-louisiana-sla...
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While it brought some relief to know where her grandmother was laid to rest, Leboeuf said she found it galling that a giant

petrochemical company is at once polluting the area and restricting access to her family’s remains. “My grandmother wasn’t a

slave. But she’s a slave now on the Shell plantation.”

In an emailed statement, a spokesperson for Shell acknowledged that there are two cemeteries on Shell’s property adjacent to

the refinery and said that “for the safety and security of both visitors and the agricultural farmers on the adjacent property,

visitors are asked to contact the Refinery for access to the property for visitation. Since Shell dedicated the cemeteries nearly

two years ago, there has not been a single person denied access to visit.”

In an emailed response to questions from The Intercept, Janile Parks, Director of Community and Government Relations for FG

LA LLC, a subsidiary of Formosa Plastics, wrote that “Upon confirmation of the Buena Vista burial site’s location, and per direc-

tion from [State Historic Preservation Office], FG fenced in the identified area to protect it. Pending permit approvals and

throughout project construction, FG will remain in compliance with the U.S. Army Corps of Engineers, SHPO and all other ap-

plicable state and federal requirements to ensure the site remains protected.”

Parks also wrote that “FG is respectful of the historical burial ground on its property and remains committed to cooperating

with the State Historic Preservation Office (SHPO) to protect it. In regard to the Buena Vista site and the possible Acadia site,

FG has worked with the proper state and regulatory authorities every step of the way and will continue to do so.”

The records of the slaveowners are far more clear. The giant chemical complex, which Formosa is calling the Sunshine Project,

is to be built on several former plantations, including Acadia, whose long series of white owners is traceable through land use

records, and Buena Vista, where the number of hogs that Benjamin Winchester and his wife, Carmelite Constant Winchester,

raised in the 1840s was carefully documented (between 600 and 700).

The burial site is on what was the Buena Vista plantation and was confirmed in a June report written by an environmental con-

sultant hired by Formosa Plastics Group called TerraXplorations Inc. and obtained through the Texas public records law by the

Center for Constitutional Rights, a nonprofit legal group that is representing RISE St. James. The consulting company did an

archaeological investigation of two sites on the Formosa property and found that the Buena Vista cemetery contained evidence

of four human remains, eight potential grave shafts, and 14 posts or post holes. Among the objects found at the site were

bones (including a crushed skull), wood fragments, and coffin nails. The consulting company did not find human remains on

the other site and concluded that any possible burials there “have been destroyed by previous land use activities.” Because

there are records of the plantations’ owners being buried elsewhere, the people who were buried at the Buena Vista cemetery

are thought to be the slaves who worked on the plantations.

While the report confirmed the existence of the burial site in June, a consultant for the Formosa Plastics Group appears to

have known that cemeteries of enslaved people were likely on the site as early as July 2018, according to emails the Center for

Constitutional Rights obtained from the Louisiana Division of Archaeology. That month, an archaeologist for Cox/McLain

Environmental Consulting Inc., which was serving as a consultant to Formosa, emailed with Louisiana State Archaeologist

Sharon Lavigne, center, the director of RISE St. James, sits with her brother, Milton Cayette Jr., at Louisiana’s Department of Environmental Quality’s public hearing

on whether to approve the 15 air permits for Taiwanese company Formosa Plastics in Vacherie, La., on July 9, 2019. Photo: Julie Dermansky
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“The vast majority of the industrial
facilities in ‘Cancer Alley’ are on the
grounds of former plantations.”

Charles McGimsey about a 1877-1878 map the state had obtained from an independent researcher that showed evidence of two

burial grounds on the Formosa site.

In August 2018, an attorney for Jones Walker named Marjorie McKeithen who was representing Formosa laid out two possible

options for the company, according to the emails. The company could fence off the area and mark it with a plaque to prevent

any further construction disturbance or remove the human remains and relocate them to another cemetery. McKeithen ac-

knowledged that fencing off the area “would mean that portions of the planned Utilities Plant may have to be relocated, which

makes this a very difficult option” for Formosa.

In comments submitted to the Louisiana Department of Environmental Quality on Wednesday, the Center for Constitutional

Rights argued on behalf of RISE St. James that prior knowledge of the burial site — and the fact that Formosa didn’t share it

with community members or the St. James Parish Planning Commission, which approved Formosa’s land use application in

2018 — is justification for the state environmental agency to deny Formosa the 15 final permits the company needs to begin

construction of the complex.

The comments submitted to LDEQ raised concerns that there are additional burial grounds on the Formosa site. If there are —

and they were destroyed by the construction of the plastics complex — “it would cause immense, irreversible harm to the hu-

man dignity of historically enslaved people and would be an unforgivable affront to their descendants and communities in the

region, including RISE St. James.”

The Center for Constitutional Rights demanded that LDEQ deny Formosa’s permit applications, thoroughly investigate the pos-

sibility of additional slave burial grounds on the site, and attempt to identify the human remains that have been found “as cus-

todians of the legacy of locally enslaved people and carriers of their remarkable stories of survival and unbreakable human

dignity against unspeakable odds.”

The former plantations that Formosa bought in

July 2018 are not the only properties once owned

by slaveholders that have gone on to become

chemical or oil and gas plants. Down the

Mississippi River from the Formosa site, Marathon

Petroleum’s Garyville pipeline station sits on the

former San Francisco plantation. The company’s

tanks are visible from the window of the ornate

kitchen in the restored plantation house.

In St. Bernard Parish, PBF Energy’s Chalmette plant was built on a former plantation. In St. John the Baptist Parish, DuPont

built its big neoprene factory, which is now partially owned by the Japanese company Denka, on a former sugar plantation

called Belle Point. And across the river from the Formosa site, land that was once the Uncle Sam sugar plantation is now occu-

pied by Mosaic, a company that produces synthetic fertilizer and has created a 960-acre waste pile and a giant lake of more

than 700 million gallons of highly acidic water.

“The vast majority of the industrial facilities in ‘Cancer Alley’ are on the grounds of former plantations,” said Justin Kray, an

independent researcher who has been using maps and aerial photography to trace the history of property ownership in

St. James for two years. “The areas where large petrochemical companies want to locate are large, undivided tracts of land.

And these are the undivided tracts.”

Dangerous emissions from petrochemical company development along the Mississippi River between New Orleans and Baton

Rouge earned the area its nickname “Cancer Alley” in the 1980s. In the past few years, a second wave of industrial develop-

ment fueled by the fracking boom has been transforming the region.

As development and dangerous pollution have increased, and as Lavigne of RISE St. James has been working to call attention to

it, three of her close colleagues — Geraldine Mayho, Keith Hunter, and Lynn Nicholas — have died.

The planned Formosa complex, which is one mile from an elementary school, is permitted to release more than 800 tons of

hazardous air pollutants per year. Among the chemicals the complex will release is ethylene oxide, a carcinogen that has

raised cancer risk in more than 100 census tracts around the country.

Recognition of the local risk led to the recent closure of plants that emitted the chemical in Georgia and Illinois. But Formosa’s

St. James complex is permitted to release 7.7 tons of the cancer-causing gas each year.

“While the rest of the country is trying to reduce or eliminate ethylene oxide emissions, this state is creating a brand-new

toxic problem,” said Corinne Van Dalen, a staff attorney at Earthjustice, which submitted comments to LDEQ on the proposed

facility on behalf of a number of environmental groups, including RISE St. James, Louisiana Bucket Brigade, Sierra Club, Center

for Biological Diversity, Healthy Gulf, Earthworks, No Waste Louisiana, and 350 New Orleans.

As with the other pollution in the area, the brunt of this toxic problem will fall on the African Americans descendants of the

enslaved people who worked — and were buried — on the plantations where the plastic complex will be erected.
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RELATED

A Louisiana Town Plagued by Pollution
Shows Why Cuts to the EPA Will Be
Measured in Illnesses and Deaths

How Pollution Killed a Louisiana Town

Update: December 18, 2019

This article has been updated with a statement from FG LA, LLC that was received after publication.

WA I T !  B E F O R E  YO U  G O  about your day, ask yourself: How likely is it that the 

story you just read would have been produced by a different news outlet if The 

Intercept hadn’t done it?

Consider what the world of media would look like without The Intercept. Who 

would hold party elites accountable to the values they proclaim to have? How 

many covert wars, miscarriages of justice, and dystopian technologies would 

remain hidden if our reporters weren’t on the beat?

The kind of reporting we do is essential to democracy, but it is not easy, cheap, 

or profitable. The Intercept is an independent nonprofit news outlet. We don’t 

have ads, so we depend on our members — 35,000 and counting — to help us 

hold the powerful to account. Joining is simple and doesn’t need to cost a lot: 

You can become a sustaining member for as little as $3 or $5 a month. That’s 

all it takes to support the journalism you rely on.

DONATE NOW ⟶
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20	
  Tools	
  for	
  Movement	
  Lawyering	
  
By	
  Bill Quigley is a human rights lawyer and law professor at Loyola University New 
Orleans.	
  
Work	
  for	
  and	
  with	
  Organizations,	
  Not	
  Issues:	
  This	
  is	
  Not	
  Impact	
  Litigation	
  or	
  Law	
  Reform	
  

Understand	
  the	
  Goal	
  of	
  Movement	
  Legal	
  Work	
  is	
  to	
  Help	
  Build	
  the	
  Power	
  of	
  the	
  Organization	
  	
  	
  

Organizations	
  Make	
  the	
  Decisions	
  about	
  the	
  Legal	
  Work,	
  Not	
  the	
  Lawyers:	
  Just	
  Like	
  Paying	
  Clients	
  

Learn	
  to	
  be	
  a	
  Swiss	
  Army	
  Knife	
  not	
  a	
  Hammer	
  

There	
  are	
  No	
  Voiceless:	
  Lift	
  Movement	
  Voices	
  as	
  Primary	
  Speakers	
  Lawyers	
  Take	
  Back	
  Seat	
  with	
  Media	
  

Help	
  Organizations	
  Fight	
  for	
  Public	
  Participation,	
  Demand	
  Public	
  Meetings	
  and	
  Hearings	
  	
  

Help	
  Organizations	
  Fight	
  for	
  Transparency,	
  Demand	
  Release	
  of	
  Public	
  Information	
  	
  

Help	
  Organizations	
  in	
  Public	
  Confrontations	
  	
  

Help	
  Organizations	
  Get	
  Publicity	
  and	
  Lift	
  up	
  Community	
  Leadership	
  

Help	
  Organizations	
  with	
  Investigations	
  and	
  Fact	
  Sheets	
  

Help	
  Organizations	
  Raise	
  Money	
  to	
  Sustain	
  the	
  Movement	
  

Never	
  Say	
  “No,	
  you	
  cannot	
  do	
  that”	
  

Help	
  Organizations	
  Dismantle	
  and	
  Radically	
  Restructure	
  Current	
  Systems	
  of	
  Law	
  and	
  Power	
  

Help	
  Organizations	
  Work	
  to	
  Destroy	
  White	
  Supremacy	
  and	
  Institutional	
  Racism	
  

Lawyers	
  Can	
  Disempower	
  Organizations:	
  Understand	
  and	
  Fight	
  Lawyer	
  Privilege	
  and	
  White	
  Privilege	
  

Prepare	
  to	
  Be	
  Regularly	
  Uncomfortable	
  

Be	
  Prepared	
  to	
  Journey	
  with	
  Community	
  and	
  that	
  includes	
  Uncertainty,	
  Conflict,	
  and	
  Chaos	
  

Learn	
  and	
  Understand	
  Building	
  Community	
  Power	
  through	
  Organizing	
  

Learn	
  About	
  Other	
  Movements	
  and	
  Learn	
  How	
  Social	
  Change	
  Happens	
  

Rediscover	
  Humility,	
  True	
  Partnership	
  and	
  Respectful	
  Relationships	
  in	
  Solidarity	
  for	
  Liberation	
  

	
  


